fie 
aes 
fs 


leat 
Seat aspera tea tee ee 
ote ee 
reeeece 

eer 


ereeerece 
Ficaekalstane 


Digitized by the Internet Archive 
in 2023 with funding from 
Kahle/Austin Foundation 


https://archive.org/details/internationallib0000unse_tOm0 


INTERNATIONAL 
Minn. OTE CHINOLOGY, 


A SERIES OF TEXTBOOKS FOR PERSONS ENGAGED IN THE ENGINEERING 
PROFESSIONS AND TRADES OR FOR THOSE WHO DESIRE 
INFORMATION CONCERNING THEM. FULLY ILLUSTRATED 
AND CONTAINING NUMEROUS PRACTICAL 
EXAMPLES AND THEIR SOLUTIONS 


PRINCIPLES OF LAW 


LAW IN GENERAL 
PERSONAL RIGHTS 
PROPERTY 
WILLS 
CONTRACTS 


SCRANTON: 
INTERNATIONAL TEXTBOOK COMPANY 
49 


Gopyright. 1903, by INTERNATIONAL TEXTBOOK COMPAN®. 


Entered at Stationers’ Hall, London. 


The Law in General: Copyright, 1902, by INTERNATIONAL TEXTBOOK COMPANY. 
Entered at Stationers’ Hall, London. 


The Law of Personal Rights: Copyright, 1902, by INTERNATIONAL TEXTBOOK Com- 
PANY. Entered at Stationers’ Hall, London. 


The Law of Property: Copyright, 1902, by INTERNATIONAL TEXTBOOK COMPANY. 
Entered at Stationers’ Hall, London. 


The Law of Wills: Copyright, 1902, by INTERNATIONAL TEXTBOOK COMPANY. 
Entered at Stationers’ Hall, London. 


The Law of Contracts: Copyright, 1902, by INTERNATIONAL ‘I 3XxTBOOK COMPANY. 
Entered at Stationers’ Hall, London. 


All rights reserved. 


PRINTED IN THE UNITED STATES, 


10506 


PREFACE 


The International Library of Technology is the outgrowth 
of a large and increasing demand that has arisen for the 
Reference Libraries of the International Correspondence 
Schools on the part of those who are not students of the 
Schools. As the volumes composing this Library are all 
printed from the same plates used in printing the Reference 
Libraries above mentioned, a few words are necessary 
regarding the scope and purpose of the instruction imparted 
to the students of—and the class of students taught by— 
these Schools, in order to afford a clear understanding of 
their salient and unique features. 

The only requirement for admission to any of the courses 
offered by the International Correspondence Schools is that 
the applicant shall be able to read the English language and 
to write it sufficiently well to make his written answers to 
the questions asked him intelligible. Each course is com- 
plete in itself, and no textbooks are required other than 
those prepared by the Schools for the particular course 
selected. The students themselves are from every class, 
trade, and profession and from every country; they are, 
almost without exception, busily engaged in some vocation, 
and can spare but little time for study, and that usually 
outside of their regular working hours. The information 
desired is such as can be immediately applied in practice, 
so that the student may be enabled to exchange his 
present vocation for a more congenial one or to rise to a 
higher level in the one he now pursues. Furthermore, he 
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wishes to obtain a good working knowledge of the subjects 
treated in the shortest time and in the most direct manner 
possible. 

In meeting these requirements, we have produced a set of 
books that in many respects, and particularly in the general 
plan followed, are absolutely unique. In the majority of 
subjects treated the knowledge of mathematics required is 
limited to the simplest principles of arithmetic and men- 
suration, and in no case is any greater knowledge of 
mathematics needed than the simplest elementary principles 
of algebra, geometry, and trigonometry, with a thorough, 
practical acquaintance with the use of the logarithmic 
table. To effect this result, derivations of rules and 
formulas are omitted, but thorough and complete instruc- 
tions are given regarding how, when, and under what 
circumstances any particular rule, formula, or process 
should be applied; and whenever possible one or more 
examples, such as would be likely to arise in actual practice 
—together with their solutions—are given to illustrate and 
explain its application. 

In preparing these textbooks, it has been our constant 
endeavor to view the matter from the student’s standpoint, 
and to try and anticipate everything that would cause him 
trouble. The utmost pains have been taken to avoid and 
correct any and all ambiguous expressions—both those due 
to faulty rhetoric and those due to insufficiency of statement 
or explanation. As the best way to make a statement, 
explanation, or description clear is to give a picture or a 
diagram in connection with it, illustrations have been used 
almost without limit. The illustrations have in all cases 
been adapted to the requirements of the text, and projec- 
tions and sections or outline, partially shaded, or full-shaded 
perspectives have been used, according to which will best 
produce the desired results. Half-tones have been used 
rather sparingly, except in those cases where the general 
effect is desired rather than the actual details. 

It is obvious that books prepared along the lines men- 
tioned must not only be clear and concise beyond anything 
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heretofore attempted, but they must also possess unequaled 
value for reference purposes. They not only give the 
maximum of information in a minimum space, but this 
information is so ingeniously arranged and correlated, and 
the indexes are so full and complete, that it can at once be 
made available to the reader. 

Six of the volumes composing this library are devoted to 
legal subjects. Particular pains have been taken to secure 
an orderly arrangement of subjects, so that rudimentary 
knowledge may be first fairly inculcated and the mind pre- 
pared for comprehension of the more technical subjects 
that follow. This volume, the first of the series, is devoted 
to the fundamental elements of law, all of its subjects 
being preparatory to those that follow. Especially useful 
for practical purposes are the papers on property and con- 
tracts, both of which will prove of great value to persons 
in all conditions of business life. An understanding of 
contract law is an education in itself, and to effectively 
apply the rules that govern contracts one should have 
knowledge of the rules that govern property. The rules 
of law that govern wills bear a close relation to those that 
govern property, and form the concluding subject in this 
volume. 

The method used in numbering the pages and articles is 
- such that each subject or part, when the subject is divided 
into two or more parts, is complete in itself; hence, in order 
to make the index intelligible, it was necessary to give each 
subject or part anumber. This number is placed at the top 
of each page, on the headline, opposite the page number; 
and to distinguish it from the page number it is preceded by 
the printer’s section mark (§). Consequently, a reference 
such as § 37, page 26, will be readily found by looking along 
the inside edges of the headlines until § 37 is found, and 
then through § 37 until page 26 is found. 
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De Collyar on Guaranty. 
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ABBREVIATIONS 


De Gex, Fisher, and Jones’s Reports, English 
Chancery. 

De Gex, MacNaghten, and Gordon’s Reports, 
English Chancery. ; 

Delaware Reports. 

Delaware Chancery Reports. 

Delaware County Court Reports, Pennsylvania, 

Demorest’s Reports, New York. 

Denio’s Reports, New York. 

Devereux’s Law Reports, North Carolina Re- 
ports, Vols. 12-15. 

Devereux’s and Battle’s Law Reports, North 
Carolina Reports, Vols. 18-20. 

Dialogues Between a Doctor of Divinity and a 
Student at Law, St. Germain, 1540. 

Dillon’s Reports, United States Circuit Court 
Reports, Eighth Circuit. 

Dillon on Municipal Corporations. 

District Court Reports, Pennsylvania. 

Dodson’s Reports, English Admiralty. 


Douglas’s Reports, English King’s Bench. 


Douglas’s Reports, Michigan. 

Dow’s Cases, English House of Lords. 

Dowling and Ryland’s Reports, English King’s 
Bench. 

Drewry’s Reports, English Chancery. 

Drury and Warren’s Reports, Irish Chancery. 

Duer’s Reports, New York Superior Court Re- 
ports, Vols. 8-13. 

Duer on Marine Insurance. 

Durnford and East’s Reports, English King’s 
Bench (Term Reports). 

Dutcher’s Reports, New Jersey Law Reports, 
Vols. 25-29. 

Dwarris on Statutes. 


Ellis, Blackburn, and Ellis’s Reports, English 
Queen’s Bench. 

English Common Law Reports (American 
Reprint). 


E. D. Smith’s Reports, New York Common Pleas. 
Ellis and Blackburn’s Reports, English Queen’s 
Bench. 
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ABBREVIATIONS 


Ellis and Ellis’s Reports, English Queen’s Bench. 
East’s Reports, English King’s Bench. 

Edwards on Bailments. 

Edwards on Bills. 

Edwards’s Chancery Reports, New York. 


Ellis and Blackburn’s Reports, English Queen’s 
Bench. 

Ellis and Ellis’s Reports, English Queen’s Bench. 

Encyclopedia Britannica. 

Endlich on Building Associations. 

English Bills of Exchange Act. 

English Ecclesiastical Reports (American Re- 
print). 

English Law and Equity Reports. 


English Married Women’s Property Act. 

Espinasse’s Reports, English Nisi Prius. 

Eversley on Domestic Relations. 

Exchequer Reports, English. 

Law Reports, Exchequer Division, English 
Supreme Court. 

Exchequer Reports, English. 


Foster and Finalson’s Reports, English Nisi 
Prius. 
Federal Cases. 


Federal Reporter. 

Fisher’s United States Patent Cases. 

Florida Reports. 

Flippin’s Reports, United States Circuit Courts. 
Fraser on Personal and Domestic Relations. 
Frost on Guaranty Insurance. 


Georgia Reports. 

Gallison’s Reports, United States Circuit Court, 
First Circuit. 

Gemmill on Divorce in Canada. 

Gilbert on Distress. 

Gilbert on Uses and Trusts. 

Gill’s Reports, Maryland. 

Gill and Johnson’s Reports, Maryland. 

Grant’s Cases, Pennsylvania Supreme Court. 

Grant’s Chancery Reports, Ontario. 

Grant on Corporations. 
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ABBREVIATIONS 


Grattan’s Reports, Virginia. 

Gray’s Reports, Massachusetts Reports, Vols. 
67-82. 

Green’s Reports, New Jersey Law Reports, Vols. 
13-15. 

Greene’s Reports, Iowa. 

Greenleaf’s Reports, Maine Reports, Vols. 1-9. 

Greenleaf on Evidence. 


Henry Blackstone’s Reports, English Common 
Pleas and Exchequer Chamber. 


House of Lords Cases, English. 

Hurlstone and Coltman’s Reports, English Ex- 
chequer. 

Hurlstone and Norman’s Reports, English Ex- 
chequer. 

Hagan’s Reports, West Virginia Reports, Vols. 
1-5. 


Haggard’s Reports, English Ecclesiastical Re- 
ports. 

Hagegard’s Admiralty Reports, English. 

Haggard’s Consistorial Cases, English. 

Hallam’s Constitutional History. 

Halsted’s Reports, New Jersey Law Reports, 
Vols. 6-12. 

Harris and Johnson’s Reports, Maryland. 

Hare’s Reports, English Chancery. 

Harrington’s Reports, Delaware. 

Harris and Johnson’s Reports, Maryland. 

Harris and McHenry’s Reports, Maryland. 

Hawaii Reports. 

Hawks’s Reports, North Carolina Reports, Vols. 
8-11. 

Haywood’s Reports, Tennessee. 

Heard on Libel and Slander. 

Heiskell’s Reports, Tennessee. 

Henry Blackstone’s Reports, English Common 
Pleas and Exchequer Chamber. 

Hening and Mumford’s Reports, Tennessee. 

Hill’s Reports, New York Supreme Court. 

Hill’s Law Reports, South Carolina. 


Hill’s Chancery Reports, South Carolina. 
Hill on Trustees. 


XVili 


LOU see ee ag eh ee 
How. (Miss.) 


JEG (WOE SO) 
How. Pr. oh 
Hugh., or Hughes 


Hump., or Humph. 
JETE e ee ee 
Hurl. & Nor. 


Hutch. Car. 


Titel, geht Ale 
Ind. App. 


L3G ID 


J. J. Marsh. 
Af ear defi The 
cl fx oad | Eee regen 
Mite, IEGHD. IOS os 
Jarm. Wills 
Mio, VEE) oes 


VONMS ers ik aie te Fe 
LOLS CAS aie 
Johns. Ch. 

Johns. Dict. hae 
INGEN 2 a 
Jon, Bailm. 


ABBREVIATIONS 


Hilton’s Reports, New York Common Pleas. 

Hollingsworth on Contract. 

Holmes’s Reports, United States Circuit Court. 

Houston’s Reports, Delaware. 

Howard’s Reports, Mississippi Reports, Vols. 
2-8. 

Howard’s Reports, United States Supreme Court. 

Howard’s Practice Reports, New York. 

Hughes’s Reports, United States Circuit Court, 
Fourth Circuit. 

Humphrey’s Reports, Tennessee. 

Hun’s Reports, New York Supreme Court. 

Hurlstone and Norman’s Reports, English Ex- 
chequer. 

Hutchinson on Carriers. 


Iowa Reports. 

Illinois Reports. 

Illinois Appellate Court Reports. 

Indiana Reports. 

Indiana Appellate Court Reports. 
Indermaur’s Principles of the Common Law. 
Insurance Law Journal, New York and St. Louis. 
Irish Chancery Reports. 

Iredell’s Law Reports, North Carolina. 

Irish Reports, Common Law Series. 
Iredell’s Law Reports, North Carolina. 
Iredell’s Equity Reports, North Carolina. 
Iredell’s Law Reports, North Carolina. 


Irish Reports, Queen’s Bench and Exchequet 
Division. 


J. J. Marshall’s Reports, Kentucky. 

Jones and La Touche’s Reports, Irish Chancery. 

Jacob and Walker’s Reports, English Chancery. 

Jacob’s Law Dictionary. 

Jarman on Wills. 

Johnson’s Reports, English Vice-Chancellor’s 
Decisions. 

Johnson’s Reports, New York Supreme Court. 

Johnson’s Cases, New York Supreme Court. 

Johnson’s Chancery Reports, New York. 

Johnson’s Dictionary. 

Jones’s Reports, North Carolina Law Reports. 

Jones on Bailments. 
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ABBREVIATIONS 


Jones on Chattel Mortgages. ‘ 

Jones’s Equity Reports, North Carolina. 

Jones on Liens. 

Jones on Mortgages. 

Jones on Pledges. 

Joyce on Insurance. 

The Jurist, New Series, London. 

The Jurist, London, Reports in all the English 
Courts. 


Kay and Johnson’s Reports, English Chancery. 
Kansas Reports. 
Kansas Appellate Court Reports. 


Kay and Johnson’s Reports, English Chancery. 

Kelly’s Reports, Georgia Reports, Vols. 1-3. 

Kent’s Commentaries. 

Kernan’s Reports, New York Court of Appeals 
Reports, Vols. 11-14. 

Kerr on Injunctions. 

Keyes’s Reports, New York Court of Appeals. 

Kulp’s Reports, Luzerne Legal Register, Penn- 
sylvania. 

Kentucky Reports. 


Lower Canada Jurist, Montreal. 
Law Journal Reports, New Series, English Com- 
mon Pleas. 


Law Journal Reports, New Series, English 
Chancery. 


Law Journal Reports, New Series, English Ex- 
chequer. 

Law Journal Reports, New Series, English Mat- 
rimonial Cases. 

Law Journal Reports, New Series, English Pro- 
bate, Matrimonial, and Admiralty Cases. 

Law Journal Reports, New Series, English 
Queen’s Bench. 

Law Journal, London, Reports in all English 
Courts. 

Law Reports, English. 

Lawyers’ Reports Annotated. 


Law Reports, English Appeal Cases. 
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ABBREVIATIONS 


Law Reports, English Common Pleas. 
Law Reports, Common Pleas Division, English 
Supreme Court of Judicature. 


Law Reports, English Chancery Appeal Cases. 

Law Reports, Chancery Division, English 
Supreme Court. 

Law Reports, English Equity Cases. 


Law Reports, English Exchequer. 

Law Reports, Exchequer Division, English 
Supreme Court of Judicature. 

Law Reports, House of Lords, English and Irish 
Appeal Cases. 

Law Reports, Irish Cases. 

Law Reports, Privy Council, English Appeal 
Cases. 

Law Reports, Probate Division, English. 

Law Reports, Probate and Divorce Cases, English. 

Law Reports, English Queen’s Bench. 


Law Reports, Queen’s Bench Division, English 
Supreme Court of Judicature. 

Lawyers’ Reports Annotated. 

Law Times Reports, English Courts. 


Law Times Reports, New Series, English Ccurts, 
with Irish and Scotch Cases. 

English Law and Equity Reports, Boston Edition. 

Louisiana Reports, Supreme Court. 

Louisiana Annual Reports, Supreme Court. 

Louisiana Civil Code. 

Lalor on Real Property. 


Lancaster Law Review, Lancaster, Pa. 

Lansing’s Reports, New York Supreme Court 
Reports, Vols. 1-7. 

Lawyers’ Reports Annotated. 

Law Times Reports, Cases in all the English 
Courts. 

Lord Raymond’s Reports, English King’s Bench. 

Lea’s Reports, Tennessee. 

Leading Cases in Equity, White and Tudor. 

Leake on Contracts. 

Lee’s Reports, English King’s Bench. 

Legal Chronicle, Pottsville, Pa. 
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ABBREVIATIONS 


Legal Gazette, Philadelphia. 

Legal Intelligencer, Philadelphia. 

Leigh’s Reports, Virginia. 

Levinz’s Reports, English King’s Bench. 

Lewin on Trusts. 

Lindley on Partnership. 

Littell’s Reports, Kentucky. 

Lowell’s Decisions, United States District Court 
for Massachusetts. 

Luzerne Legal Register, Wilkes-Barre, Pa. 


Married Women’s Property Act, 1882, England. 

Mylne and Craig’s Reports, English Chancery. 

Manning and Granger’s Reports, English Com- 
mon Pleas. 

Mylne and Keen’s Reports, English Chancery. 

Manning and Ryland’s Reports, English King’s 
Bench. 

Maule and Selwyn’s Reports, English King’s 
Bench. 

Meeson and Welsby’s Reports, English Ex- 
chequer. 

MacArthur and Mackey’s Reports, District of 
Columbia. 

Mackey’s Reports, District of Columbia. 

Macpherson on Infancy. 

MacSwinney on Mines. 

Maddock’s Reports, English Chancery. 

Maine on Ancient Law. 

Manning and Ryland’s Reports, English King’s 
Bench. 


Marshall’s, A. K., Reports, Kentucky. 

Marshall’s, J. J.. Reports, Kentucky. 

Martin’s Reports, Louisiana. 

Martin’s Reports, New Series, Louisiana. 

Marvel’s Reports, Delaware. 

Mason’s Reports, United States Circuit Court, 
First Circuit. 

Massachusetts Reports. 

Maule and Selwyn’s Reports, English King’s 
Bench. 

May on Insurance. 


McCord’s Law Reports, South Carolina. 
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ABBREVIATIONS 


McCrary’s Reports, United States Circuit Court. 

McKinney’s Justice. 

McLean’s Reports, United States Circuit Court, 
Seventh Circuit. 

Maryland Reports. 

Maryland Chancery Reports. 

Maine Reports. 

Mechem on Agency. 

Merivale’s Reports, English Chancery. 

Metcalfe’s Reports, Kentucky Court of Appeals. 

Metcalf’s Reports, Massachusetts Reports, Vols. 
42-54. 

Michigan Reports. 

Minor’s Institutes of Common and Statute Law. 

Minnesota Reports. 

Mississippi Reports. 


Miscellaneous Reports, New York Courts. 


Mitchell on Real Estate and Conveyancing. 
Missouri Reports. 

Missouri Appeal Reports. 

Modern Reports, English Courts. 


B. Monroe’s Reports, Kentucky. 


T. B. Monroe’s Reports, Kentucky. 

Montana Reports. 

Montreal’s Reports, Queen’s Bench. 

Montriou’s Supplement to Morton’s Reports, 
Bengal, India. 

Moore’s Privy Council Cases, English. 


Moore’s Privy Council Cases, New Series, 
English. 

Moody and Mackin’s Reports, English Nisi 
Prius. 

J. B. Moore’s Reports, English Common Pleas. 


Morawetz on Private Corporations. 

Morse on Banks and Banking. 

Munford’s Reports, Virginia. 

Murfree’s Justice Practice. 

Mylne and Craig’s Reports, English Chancery. 
Mylne and Keen’s Reports, English Chancery. 
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ABBREVIATIONS 


NE Gas nt Pees North Carolina Reports. 
IN, ID Be S95 OS North Dakota Reports. 
ING, SBS INGA By Is 
or V. FE. Rep. . Northeastern Reporter. 
NREL IG rs ene NEMS New Hampshire Reports. 
N. J. Law... . New Jersey Law Reports. 
N. J. Eq. .... New Jersey Equity Reports. 
ING, Ue Ter Sh New Jersey Revised Statutes. 
INES SY s/h xsd fe Nova Scotia Law Reports. 
N. W., N. W. R., 
or V. W. Rep. . Northwestern Reporter. 
UN Si Vouk Peres cath ae 6s Ne New York Reports, Court of Appeals. 
N.Y. App., or N.Y. 
App. Div. . .. New York Reports, Appellate Division, Supreme 
Court. 
N.Y. N.I.L. .. New York Negotiable Instruments Law. 
Vie Vee Save) ae New York Revised) Statittes. 
N.Y. St. Rep... New York State Reporter. 
NERY SS De Gla, VV 5 


Wa SUP Charitepas 

UNE DYEMSUPE? 1 OF 

NV. Y. Super. Ct. New York Superior Court Reports. 
N.Y. Supp. ... New York Supplement Reports. 


INC OWEN wat oe Fair este Nebraska Reports. 

Wels. 1D10 NelsonvoneDivorce: 

INLD Moye 3. Ba Oe he COE Nevada Reports. 

UNCZUMB 7-0 ee Mnen New Brunswick Reports. 

Newb. Adm. . .. Newberry’s Admiralty Reports, United States 
District Court. 

Nib. Ben. Soc. . . Niblack on Beneficial Societies. 

North. Co. Rep. . Northampton County Reports. 

UN OL WM O71 a oes Rex’s Notaries’ Manual. 

OUP Ss Ee Ohio Reports. 

WU ENO G9 Ohio Circuit Court Reports. 

QOnMoLy ws... +... Ohio Law Journal: 

CHTORS ES aay Ohio State Reports. 

Ont., or Ont. Rep. Ontario Reports. 

Ont. App. Rep. . Ontario Appeal Reports. 

ORAS eet tank ae Oregon Reports. 

OL CMa ry Otto’s Reports, United States Supreme Court 
Reports, Vols. 91-102. 

(S98) EP rarer oa. Law Reports, Probate Division, 1893, English. 

(CLEO5) Eee ne Law Reports, Probate Division, 1895, English. 

CRSSELS) wd Pre ete wena eh Law Reports, Probate Division, 1896, English. 
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ABBREVIATIONS 


Law Reports, Probate Division, English. 
Pamphlet Laws of Pennsylvania. 
Peere Williams’s Reports, English Chancery. 


Pepper & Lewis’s Digest of Decisions and Ency- 
clopedia of Pennsylvania Law. 

Penrose and Watts’s Reports, Pennsylvania. 

Pennsylvania Reports, Supreme Court. 

Pennsylvania County Court Reports. 


Pennsylvania District Court Reports. 
Pennsylvania Law Journal, Philadelphia. 
Pennsylvania Legal Gazette Reports (Campbell’s). 
Pennsylvania Negotiable Instruments Law. 
Pennsylvania Pamphlet Laws. 


Pennsylvania Superior Court Reports. 

Pacific Reporter. 

Paige’s Reports, New York Chancery. 

Paine’s Reports, United States Circuit Court, 
Second Circuit. 

Paley on Agency. 

Parker’s Criminal Reports, New York. 

Parsons on Notes and Bills. 

Parsons’s Select Equity Cases, Pennsylvania. 

Parsons on Contracts. 

Parsons on Marine Insurance and General Aver- 
age. 

Parsons on Notes and Bills. 

Patent Office Gazette, United States. 

Pearson’s Reports, Pennsylvania. 

Pennypacker’s Reports, Pennsylvania. 

Perry on Trusts and Trustees. 

Peters’s Reports, United States Supreme Court. 

Peters’s Admiralty Decisions, United States Dis- 
trict Court for Pennsylvania. 

Philadelphia Reports, Pennsylvania. 

Phillimore’s Reports, English Ecclesiastical 
Courts. 

Phillips’s Chancery Reports, English. 

Phillips’s Law of Insurance. 

Phillips on Mechanics’ Liens. 


XXV 


ABBREVIATIONS 


LCR ROME Potato 3c Pickering’s Reports, Massachusetts Reports, Vols. 
18-41. 

Ping. Mort. .. . Pingree on Mortgages. 

I ARN Mh Dee. nee Pittsburg Reports, reprinted from the Pittsburg 


Law Journal. 
Fitts. L. J. N. S. Pittsburg Law Journal Reports, New Series. 


POW eM oe ae sek Plowden’s Commentaries or Reports, English 
King’s Bench. 

Poll. Cont... . ~ PollocksonsContracts: 

Poll. & Maitl.. . Pollock and Maitland’s History of English Law. 

Pom. Civ. Rem. . Pomeroy on Civil Remedies. 

Pom. Code Rem. . Pomeroy on Code Remedies. 


Pom. Eg. Jur., or 
Pom. Eq. Juris. Pomeroy on Equity Jurisprudence. 


OUT teresa ee are Porter’s Reports, Alabama. 

Port. B. of L. . . Porter on Bills of Lading. 

Porter Corp. . . . Porter on Corporations. 

Porley Ins... 2... borter on Insurance: 

oth, Obl; = 5)... Pothier on Obligations: 

Potter’s Dwar. St. Potter’s Dwarris on Statutes. 

Pow. Cont... . . Powell on Contracts. 

RVES LSte 2s ss ee erestoneons Wstates: 

Pres. Shep. T. . . Preston’s Sheppard’s Touchstone. 

Price ae aes Price's Reports buclichy yxchequer: 

Prof Not., - . 2  Erottaton Notaries: 

Puff. Law of Na- 

tions... .. . Puffendorf’s Law of Nature and Nations. 

Purd. Dig... . . Purdon’s Digest of Pennsylvania Laws. 

Q.B. ..... . Queen’s Bench Reports, English (Adolphus and 
Ellis’s Reports, New Series). 

(1891) QO. B. . . . Law Reports, Queen’s Bench Division, 1891, 
English Supreme Court of Judicature. 

(1893) QO. B. . . . Law Reports, Queen’s Bench Division, 1893, 
English Supreme Court of Judicature. 

(1896) QO. B. . . . Law Reports, Queen’s Bench Division, 1896, 
English Supreme Court of Judicature. 

(1898) O. B. . . . Law Reports, Queen’s Bench Division, 1898, 
English Supreme Court of Judicature. 

QO. B. Div... .. Law Reports, Queen’s Bench Division, English 
Supreme Court of Judicature. 

7&8 9 aces eh eee Rhode Island Reports. 

Toe Seca eh eae Revised Statutes, particularly the Revised Stat- 
utes of the United States. 

LCR OM eee he fe Russell and Mylne’s Reports, English Chancery. 


XXVi 


ABBREVIATIONS 


Railw. Corp.LawJ. Railway and Corporation Law Journal. 
TONE A an ge Randolph’s Reports, Virginia. 
kand. Com. Paper Randolph on Commercial Paper. 


DLC tae eee ters Rapalje and Lawrence’s Law Dictionary. 

Rawle ....... Rawle’s Reports, Pennsylvania. 

Rawle Cov. .. .. Rawle on Covenants for Title. 

Raym., Ld. .. .° Lord Raymond’s Reports, English King’s Bench. 

kedf. ....... Redfield’s Reports, New York Surrogate Courts. 

heed Fraud ... Reed’s Leading Cases on the Statute of Frauds. 

keeve Dom. Rel. . Reeve on Domestic Relations. 

kep. Roy. Copyr. 

Com., 1878... Report of the Royal Copyright Commission, 

1878, England. 

kev. Stat. . .. . Revised Statutes of the United States. 

kich. Hq. .. . .  Richardson’s Equity Reports, South Carolina 

ISTO Des A lanes Sonic SR Richardson’s Law Reports, South Carolina. 

Rob. (La.) . . . . Robinson’s Reports, Louisiana. 

Rob. (N. ¥.) . . . Robertson’s Reports, New York Superior Court 
Reports. 

Rob. cc. ... . Robertson’s Ecclesiastical Reports, English. 

ROU LEA e<ODINSONTOMSLAaten ic, 

Robt. ... .. . Robertson’s Reports, New York Superior Court 
Reports. 

IROWWB PMORS se Rolle’s Abridgment. 

COO LE eat ts wean stds Root’s Reports, Connecticut. 

Rose... .... Rose’s Reports, English Bankruptcy. 

TCUSS eee etissellys Reports, Enelish Chancery. 

ky. & M. ... . Ryan and Moody’s Reports, English Nisi Prius. 

SaGa ae ee er SOUL C@arolinal Reports, «Court of Appealsrand 
Court of Errors. 

So Wes oo & South Dakota Reports. 


S.£.,or S. &. Rep. Southeastern Reporter. 
Seas So UA IRE Ovr 


S. W. Rep... . Southwestern Reporter. 

S.@& M..... . Smedes and Marshall’s Reports, Mississippi Re- 
ports, Vols. 9-22. 

(Be MORE ZAea Gulictegeran Sergeant and Rawle’s Reports, Pennsylvania. 

Sn Cy Lae ae Eee oe Swabey and Tristam’s Reports, English Probate 
and Divorce Cases. 

SOLER ae Mee since Salkeld’s Reports, English King’s Bench. 

CL TED ieee Mie ah hate Sandford’s Reports, New York City Superior 
Court Reports. 

SWAIN Sf 55 a Sandford’s Chancery Reports, New York. 
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THE LAW IN GENERAL 


INTRODUCTION 


1. The most perfect and satisfactory description of law 
that lives in instructive pages is this conception of Demos- 
thenes: ‘‘The design and object of the laws is to ascertain 
what is just, honorable, and expedient; and, when that is 
discovered, it is proclaimed as a general ordinance, equal 
and impartial to all. This is the origin of law, which, for 
various reasons, all are under an obligation to obey; but 
especially because all law is the invention and gift of Heaven, 
the sentiment of wise men, the correction of every offense, 
and the general compact of the state; to live in conformity 
with which is the duty of every individual in society.’ 

The explanation of the several properties of municipal 
law, as they arise out of the definition given below, is so 
well expressed by Sir William Blackstone in his commen- 
taries, that to modify or change it materially would be profa- 
nation. Zealous preceptors of the law reverently caution 
students that the great commentator’s clear definitions and 
forceful statements should be ardently adopted. Attempts 
to change the style of a text, which has been pronounced 
“the most correct and beautiful outline that ever was exhib- 
ited of any human science,’’ invariably result in mutilation 
of the noble achievement of an artist of whom it has been 
attested: ‘“‘He it was who first gave to the law the air of a 
science. He found it a skeleton, and clothed it with life, 
colour, and complexion: he embraced the cold statue, and 
by his touch it grew into youth, health, and beauty.”’ 


1Orat. 1, Cont. Aristogit. Fe 
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DEFINITIONS 


2. Law, in its most general and comprehensive sense, 
signifies that rule of action which is prescribed by some 
superior, and which the inferior is bound to obey.” Munici- 
pal law is a rule of civil conduct prescribed by the supreme 
power in a state, commanding what is right and prohibiting 
what is wrong.’ 


8. And, first, it is a rv/e, not a transient sudden order from 
a superior to or concerning a particular person, but something 
permanent, uniform, and universal; and the term is used to 
distinguish it from advice or counsel, which a person is at 
liberty to follow or not, as he sees proper, and to judge upon 
the reasonableness or unreasonableness of the thing advised; 
whereas, obedience to the law depends not upon the person’s 
approbation, but upon the maker’s will. Counsel is only mat- 
ter of persuasion, law is matter of injunction; counsel acts 
only upon the willing, law upon the unwilling also. It is 
also called a rule to distinguish it from a compact or agree- 
ment; for an agreement is a promise proceeding from the 
person, law is a command directed to the person.* 


4, Asarule of czv7l conduct, municipal law is distinguished 
from the natural, or revealed, law, the former of which is 
the rule of moral conduct, and the latter not only the 
rule of moral conduct, but also the rule of faith. These 
regard man as a creature, and point out his duty to God, to 
himself, and to his neighbor, considered in the light of an 
individual. But municipal, or civil, law regards him also 
as a citizen, and bound to other duties towards his neighbor 
than those of mere nature and religion; duties which he has 
engaged in by enjoying the benefits of the common union, 
and which amount to no more than that he contributes, on 
his part, to the subsistence and peace of the society.° 


\ 
21 Black. Comm. 38. 3 [bid. 44. 4 bid. 44. 5 Jbzd. 45. 
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It is iikewise “a rule prescribed.” A bare resolution, 
confined in the breast of the legislator without manifesting 
itself by some external sign, can never be properly a law. 
It is requisite that this resolution be made known to the 
people who ate to obey it. The manner in which the 
notification is to be made is a matter of indifference. The 
notification may be verbally by officers appointed for that 
purpose, as, formerly, in the case of proclamations; or, 
it may be by writing, printing, or the like, which is the 
method usually employed.° 


5. The rule must be prescribed by the supreme power'in a 
state. Legislature is the greatest act of superiority that can 
be exercised by one being over another. Wherefore, it is 
requisite to the very essence of a law that it be made by the 
supreme power—that it be prescribed by the law-making 
power in the state.” As the power of making laws consti- 
tutes the supreme authority, so, wherever the supreme 
authority in any state resides, it is the right of that authority 
to make laws, that is, to prescribe the rule of civil action. 
This may be discovered from the very end and institution of 
civil states. A state is a collective body, composed of a 
multitude of individuals, united for their safety and con- 
venience, and intending to act together as one man, by 
uniform will. But, inasmuch as political communities are 
made up of many natural persons, each of whom has his 
particular will and inclination, these several wills cannot by 
any natural union be joined together, or tempered and dis- 
posed into a lasting harmony so as to constitute and produce 
that one uniform will of the whole. It can therefore be 
produced in no other manner than by a folztical union; by 
the consent of all persons to submit their own private wills 
to the will of one man, or of one or more assemblies of 
men, to whom the supreme authority is intrusted; and this 
will of that one man, or assemblage of men, is, in different 
states, according to their different constitutions, understood 
to be law.* 


61 Black. Comm, 45. 7 Ibid. 46; 1 Kent’s Comm. 447. 81 Black. Comm. 62. 
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6. It is likewise the duty of the supreme power to make 
laws. For since the respective members are bound to 
conform themselves to the will of the state, it is expedient 
that they receive directions from the state declaratory of its 
will. It is incumbent on the state to establish rules for the 
perpetual information and direction of all persons in all 
points, whether of positive or negative duty. And this, in 
order that every man may know what to look upon as his 
own, what as another’s; what absolute and what relative 
duties are required at his hands; what is to be esteemed 
honest, dishonest, or indifferent; what degree every man 
retains of his natural liberty; what he has given up as the 
price of the benefits of society; and after what manner each 
person is to moderate the use and exercise of those rights 
which the state assigns him, in order to promote and secure 
the public tranquility.’ 


CONSTITUENT PARTS OF A LAW 


G7. Every law may be said to consist of several parts: 
one, declaratory, whereby the rights to be observed, and 
the wrongs to be eschewed are clearly defined and laid down; 
another, directory, whereby the people are instructed and 
enjoined to observe those rights and to abstain from the 
commission of those wrongs; a third, remedial, whereby 
method is pointed out to recover private rights or redress 
private wrongs; a fourth, vindicatory, whereby is signi- 
fied what evil or penalty shall be incurred by such as com- 
mit any public wrongs and transgress or neglect their duty. 
This branch of the law is usually termed the sanction.” 

The declaratory part of the municipal law depends not 
so much upon the law of revelation or of nature, as upon the 
wisdom and will of the legislator. Natural rights, such as 
life and liberty, need not the aid of human laws to be more 
effectually invested in every man than they are; neither do 
they receive any additional strength when declared by the 
municipal laws to be inviolable. On the contrary, no human 


21 Black. Comm. 52, 53. 10 Jbzd. 54. 
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legislature has power to abridge or destroy them, unless 
some act be committed that amounts to a forfeiture. Neither 
do divine or natural duties, such as the worship of God, the 
maintenance of children, and the like, receive any stronger 
sanction from being so declared to be duties by the law 
of the land. The case is the same as to crimes and mis- 
demeanors that are forbidden by the supreme laws, and, 
therefore, called wrong in themselves, such as murder, theft, 
and perjury, which contract no additional turpitude from being 
declared unlawful by the inferior legislature. So that, upon the 
whole, the declaratory part of the municipal law has no force 
or operation at all with regard to actions that are naturally 
and intrinsically right or wrong. But, with regard to things 
in themselves indifferent, the case is altered. These become 
either right or wrong, just or unjust, duties or misdemeanors, 
according as the state sees proper, for promoting the welfare 
of society, and more effectually carrying on the purposes of 
civil life. 

The directory part of the law stands much upon the same 
footing as the declaratory, and virtually includes the latter, 
the declaration being usually collected from the direction.” 

The vemedial part of the law is so necessary a consequence 
of the former two, that laws would be very vague and imper- 
fect without it. For in vain would rights be declared and 
directed to be observed, if there were no method of recover- 
ing and asserting those rights when wrongfully withheld or 
evaded. This is what is meant by the protection of the law. 

Human legislators have for the most part usually chosen 
to make the sanction of laws vindicatory rather than remunera- 
tory, that is, to consist rather in punishments than in par- 
ticular rewards; because, the quiet enjoyment and protection 
of all civil rights and liberties, which are the sure and general 
consequence of obedience to the municipal law, are in them- 
selves the best and most valuable of all rewards; because, 
also, if the observance of the laws were to be enforced by the 
proposal of particular rewards, it would be impossible for any 
state to furnish stock enough for so profuse a bounty; and, 


111 Black. Comm. 54, 55. 
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because the dread of evil is a much more forcible principle of 
human actions than the prospect of good. Of all parts of a 


law the most effectual is the vindicatory, for its main force 


and strength consist in the penalty annexed to it. Legislators 
and their laws are said to compel and odlige; not that by any 
natural violence they so constrain a man as to render it 
impossible for him to act otherwise than as they direct, 
which is the strict sense of obligation, but because, by 
declaring and exhibiting a penalty against offenders, they 
bring it to pass that no one can easily choose to transgress 
the law, since, by reason of the impending correction, com- 
pliance is in a high degree preferable to disobedience. And, 
even where rewards are proposed as well as punishment 
threatened, the obligation of the law seems chiefly to consist 
in the penalty; for rewards, in their nature, can only persuade 
and allure; nothing is compulsory but punishment.”* 


COMMON LAW AND WRITTEN LAW 


COMMON LAW 


8. Common law, in its broadest and most general 
signification, means those rules or precepts of law in any 
country, or that body of its jurisprudence, which is of equal 
application in all places, as distinguished from local laws and 
rules.** It is that system of law, or form of the science of 
jurisprudence, which has prevailed in England and the United 
States, in contradistinction to other great systems, such as 
the Roman, or civil, law.* 

The phrase common law is usually applied to the common 
law of England exclusively, or that part of the law which 


12] Black. Comm. 56, 57. 13 Abbott’s Law Dict. 2538. 


14 Bouy. Law Dict. The Roman, or civil, law, in its most extensive sense, comprises 
all those legal rules and principles which were in force among the Romans, without 
reference to the time when they were adopted. In amore restrictive sense, it is the 
law compiled under the auspices of the Emperor Justinian, and which is still in force 
in many of the states of modern Europe, and in the state of Louisiana, United States. 
The term czvz7 law is commonly used by and in a few of the United States, notably, 
Louisiana, It is also commonly used by English and American authors to signify 
the whole system of Roman law. 
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was administered in that country before the Judicature Acts 
by the common-law tribunals, as opposed to equity, or that 
part of the law which was administered by the court of 
chancery.” It was denominated the unwritten law by 
Blackstone, and includes general customs, particular cus- 
toms prevailing only in certain districts, and those particu- 
lar laws that are by custom observed only in certain courts 
and jurisdictions.** 


9. The common law of the United States is composed of 
the common law of England and the usages that have grown 
up in, and are indigenous to, the United States. When the 
ancestors of the people of the states emigrated from Eng- 
land, they brought with them such principles as were 
expedient for the situation, together with such English 
statutes as were amendatory of the common law as it then 
existed.’” Practically, the common law, as recognized in the 
United States, consists of the local usages and customs of 
the sovereign and independent states, which together consti- 
tute the federal government. here is no principle which 
pervades the whole union of states, and which has the 
authority of law, that is not embodied in the constitution or 
laws of the union. The common law could be made a part 
of the federal system only by legislative adoption.** In the 
sense that the common law exists in the United States, it 
includes only general customs and particular laws, and not 
particular customs.*° 

The common law is part of the jurisprudence of the 
District of Columbia. When congress created the District 
of Columbia, the common law prevailed in Maryland and 
Virginia, from which states the District was formed, and the 
existing laws of those states were declared to be still in 
force.”” The common law is the basis of the laws of those 
states which were originally colonies of England, or carved 


153 Pet. (U. S.) 446 (1830); Sweet’s Law 188 Pet. (U. S.) 658 (1834). 


Dict. 173. 1962 Fed. Rep. 24 (1894). 
16] Black. Comm. 63. 201 Cranch (U. S.) 252 (1808). 


175 Binn. (Pa.) 554 (1813); Am. & Eng. Encyc. (2d Ed.), Vol. 6, p. 271; 2 Mass. 580 (1807). 
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out of such colonies; but no such presumption can apply to 
states in which a government already existed at the time of 
their accession to the country — Louisiana, Texas, and Indian 
Territory.” 


10. The statutes, amending or altering the common law, 
which were brought over from England by the early settlers, 
were never reenacted in this country, but were considered as 
incorporated into the common law. Some few other Eng- 
lish statutes, passed after the emigration, were adopted by 
the different state courts, and now have the authority of law 
derived from long practice.” In some states, by express 
legislative enactment, all the acts of parliament passed before 
the fourth year of the reign of James I are made part of the 
law of those states.” 


CUSTOMS AND USAGES 


11. Customs.—A custom is a usage or practice of the 
people, which, by common adoption and acquiescence, and 
by long and unvarying habit, has become compulsory, and 
has acquired the force of a law with respect to the place or 
subject-matter to which it relates.** If it be universal, it is 
common law; if particular, it is then properly custom. By 
its universality and antiquity, a custom acquires the force 
and effect of law in a particular place or country, in respect 
to the subject-matter to which it relates, and is ordinarily 
taken notice of without proof.” It must be uniform and 
universal within the sphere of its action and have existed 
from time immemorial.** Customs are of two kinds, general 
and particular. 


12. General customs are such as prevail throughout a 
country and become the law of that country. They. compre- 
hend those principles and maxims, usages, and rules of 
action of which observation and experience of the nature of 
man, the constitution of society, and the affairs of life have 


2115 Cal. 252 (1860). 24 Black’s Law Dict. 312. 
222 Mass. 530 (1807). 25110 Ind. 334 (1886). 
2311 Colo. 393 (1888); 4 Ill. 301 (1841). 26 40 Pa. 248 (1861). 
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commended to enlightened reason as best calculated for the 
government and security of persons.” The authority of a 
general custom rests entirely upon general reception and 
usage; and the only method of proving that this or that 
maxim or custom is a rule of the common law is by showing 
that it has always been the custom to observe it.” 

These customs and maxims are to be known, and their 
validity to be determined, by the judges in the various courts 
of justice. Their knowledge of the law is derived from 
experience and study, and from being long accustomed to 
the decisions of their predecessors. These judicial decisions 
are the principal and most authoritative evidences that can 
be given of the existence of such a custom as shall form a 
part of the common law.”® 


18. Particular customs are such as prevail in some 
particular places, and are of no practical importance in the 
United States. They are the remains of that multitude of local 
English customs out of which the common law was at first 
collected; and, as Blackstone states it, ‘“each district mutually 
sacrificing some of its own special usages, in order that the 
whole kingdom might enjoy the benefit of one uniform 
system of laws. But, for reasons that have been now long 
forgotten, particular counties, cities, towns, manors, and 
lordships, were very early indulged with the privilege of 
abiding by their own customs, in contradistinction to the 
rest of the nation at large: which privilege is confirmed to 
them by several acts of parliament.*® Such is the custom of 
gavelkind in Kent (England), and some other parts of the 
kingdom, that not the eldest son only of the father, but all 
the sons alike shall succeed to their father’s estate; and that 
of borough-English, that the youngest son shall inherit the 
estate, in preference to all his elder brothers.’’® 

To this class belongs the law merchant.** Those customs 
that have been universally and notoriously prevalent among 


2723 Me. 94 (1843); 2 Park. Cr. Rep., 30 Jhid. 74. 


(N. Y.) 176 (1855). 31 Jbid, 74, 75. 
28] Black. Comm. 68. 326M. & G. (Eng.) 665 (1843). 
29 Jbzd. 69. 
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merchants, and have been found by experience to be of 
public use, have been adopted as part of the common law, 
upon a principle of convenience and for the benefit of trade 
and commerce.** In the United States, the law merchant, 
so far as it is applicable and not at variance with the con- 
stitution and laws of the respective states, is part of the 
common law of that country.” 


14. Usages.—Usage is a reasonable and lawful public 
practice concerning transactions of the same nature as those 
that are to be effected thereby, existing at the place where the 
obligation is to be performed, and either known to the parties, 
or so well established, general, and uniform, that they must be 
presumed to have acted with reference to it.** It differs 
from a custom in that it does not require that it should be 
immemorial to establish it, but it must be known, certain, 
uniform, general, reasonable, and not contrary to law.” 
Moreover, a usage is /ocal in all cases and must be proved; 
whereas, a custom is frequently general, and as such is 
noticed without proof. 

Usages are not strictly part of the law. They never 
assume a character so binding that parties cannot by agree- 
ment place their contracts without their influence. They are 
at most but a part and parcel of the contract entered into by 
the parties, the subject of proof like other facts, and are 
only binding because they are part of the contract. It is not 
necessary to prove in each case that the parties in fact 
incorporated the usage into their contract, but it must be 
shown by testimony that the particular practice is so general 
and so known as to raise the inference that the parties knew 
of its existence and contracted with reference to it.*’ 

While a usage may be received to modify a contract, to 
explain the intention of the parties to it in case of an 
ambiguity, or the meaning of certain words used, to control 
to some extent the modes of dealing between parties in like 


33See The Law of Commercial Paper: 35 Civil Code (Dak.) 2,119. 
General Remarks. 363 Brewst. (Pa.) 452 (1870). 
3470 Fed. Rep. 474 (1895). 3728 Ala. 708 (1856). 
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business, as well as the manner of performing their con- 
tracts, it cannot be received to establish a liability or to 
prove the origin of the relation by which the parties become 
responsible to each other. Such a usage may have an 
application to a contract previously existing, but cannot of 
itself create one; nor can it be introduced to change an 
express contract, or in violation of an established principle 
of law.** 


15. The proof of usage involves a mixed question of law 
and fact. If the evidence offered by either party be evidence 
by law admissible for the determination of the question before 
a jury, the judge is bound to lay it before them, and to call 
upon them to decide upon the effect of such evidence when 
offered. Whether the evidence be of that character and 
description, which makes it admissible, is a question for the 
determination of the judge alone and is left solely to his 
decision.*® 


WRITTEN LAW 


16. A written law is a statute law, as distinguished 
from the common law. Written laws comprise constitutions, 
and the acts of such legislative bodies as parliament, con- 
gress, and state legislatures, and the ordinances of the councils 
of municipalities known as cities and boroughs. 


CONSTITUTIONS 


17. A constitution is the supreme, organized will of the 
people acting in convention and assigning to the different 
departments of the government their respective powers. 
It is certain and fixed, and is the supreme law of the land. 
It is paramount to the power of legislature, and can be 
revoked or altered only by the power that made it.** But, 
while this is true of the constitution of the United States 
and the various state constitutions, in England, parliament 


38 80 Me. 503 (1888); see Zhe Law of Con- 397M. & G. (Eng.) 743 (1844). 
tracts: Interpretation of Contracts, 402 Dall. (U. S.) 304 (1798); 1 Ark. 27 
Custom and Usage. (1837). 
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is supreme. It can change and create anew éven the con- 
stitution of the kingdom, and of parliament themselves. 
Such power has been called the omnipotence of parliament.* 
Constitutions are of two kinds, cumulative, or evolved, and 
conventional, or enacted. 


18. Cumulative, or evolved, constitutions are those 
that have not been formed at any specific time nor by any 
systematic method, but are the result of political evolution.* 
The constitution of England belongs to this class.* 


19. A conventional, or enacted, constitution is one 
that has been inaugurated by delegated authority at a partic- 
ular time and has been given definite written form. 


20. Written constitutions are of two kinds, democratic 
and monarchical.** The former emanate directly from the 
will of the people, while in the latter the popular will is not 
consulted.** 

The constitution of the United States, in its more essential 
and fundamental character, is a ¢vzfartzte instrument. The 
parties to it are the states, the people, and the United States. 


411] Black. Comm. 161. 


42 Freeman, Growth of the Eng. Const. (1884), p. 122; Jameson, Constitutional Con- 
ventions (4th Ed.), Sec. 72; Ordronaux, Constitutional Legislation in the U.S. 


43England has no written constitution. The Magna Charta, the Bill of Rights, 
and the Act of Settlement are component parts of its evolved constitution. In form- 
ing these measures the people had no agency.—T. U. P. Charlt. Rep. (1 Ga.), 175 
(1808). ‘‘The King, Lords, and Commons are vested with unlimited power. They 
can change at any time the established form of government, and have done so in 
many instances, as in the change of succession to the throne, the powers and 
organization of the Lords and House of Commons. What is popularly termed the 
English constitution are certain principles according to which the government has 
been organized, and which, according to the most liberal view, forms an implied 
restriction upon the omnipotence of the King, Lords, and Commons. Yet it is certain 
that, if Parliament were to pass a law clearly inconsistent with those principles, no 
court in England would venture to pronounce it void. And if it could not be repealed 
by the force of the popular will, by the same power which made it, it would have to 
be submitted to as the law of the land, unless the people chose to resort to a revolu- 
tion. Revolution means nothing more nor less than a peaceable or forcible change 
by a people of their constitution.’”,—Sharswood’s Notes to Black. Comm. 49. 


44QOf the monarchical class were the charters granted by the royal authority of 
the British Colonies, which afterwards became the United States.—Am. & Eng. Encyc. 
(2d Ed.), Vol. 6, 893 (note). 


45 T. U. P. Charlt., 1 Ga. 175 (1808), 
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The last is a resulting party brought into existence by 
it, but, when thus created, bound in all respects by its 
provisions.** 

“The constitutions of the American republics have always 
been written. The charters which prescribed the forms of 
government were so. Those adopted by the several states 
at the period of the Revolution were a// so. They not only 
organized the several departments—the legislative, execu- 
tive, and judicial—but by various Bills of Rights, as well as 
express restrictions, prescribed limitations to the power of 
the government. In other words, certain of the powers of 
sovereignty they refused to delegate, and, as to others, pro- 
vided that they should only be exercised in a prescribed 
manner. It results that the provisions of the constitution, 
emanating directly from the people, are the expression of 
their permanent will, and no act of the government incon- 
sistent with it of any validity. The courts will pronounce 
such acts invalid, null, and void.’’*’ 

By the constitution of the United States, with paramount 
authority over the people of all the states, certain specified 
powers were delegated to a general or federal government — 
all powers not delegated being reserved to the states or to 
the people. The special powers thus delegated are princi- 
pally such as concern the foreign relations of the country, 
the rights of war and peace, the regulation of foreign and 
domestic commerce, and other objects most appropriately 
assigned to the general government.“ 


STATUTES 


21. <A statute is the express written will of the legis- 
lative department of government, rendered authentic by 
certain prescribed forms and solemnities;** a law established 


463 Wis. 96 (1854). 

47 Sharswood’s Notes to 1 Black. Comm. 49. In the United States, all the con- 
stitutions, federal and state, have been written, with the exception of that of Con- 
necticut, prior to 1818, and that of Rhode Island, prior to 1842.-Am. & Eng. Encyc. 
of Law (2d Ed.), Vol. 6, p. 892 (note). 

48 Sharswood’s Notes to 1 Black. Comm. 50. 

421 Kent’s Comm. 447; 51 Miss. 773 (1875). 
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by the act of the legislative power. The’ term statute 
designates the written Jaw in contradistinction to the 
unwritten law.” 

In Great Britain, a statute is an act of parliament; in the 
United States, it is an act of congress, or of a state or ter- 
ritorial legislature, passed and promulgated according to the 
constitutional requirements." ‘The terms statute and act are 
synonymous. The term statute in the civil law applies to 
any law or usage, though resting for its authority on judicial 
decisions or the practice of nations.* 


22. Kinds of Statutes.—In respect to subject-matter, 
statutes are public, or general, and private, or special. 

Publie statutes are such as relate to, concern, and affect 
the public generally, the community at large, without distinc- 
tion in any respect. They operate alike and in the same 
degree upon all individuals and classes of persons and their 
interests, subject to the law, where they are in the same 
condition and circumstances.” It is not necessary in order 
to give a statute the attributes of a public law that it should 
be equally applicable to all parts of the state; all that is 
necessary is that it should apply to all persons within the 
territorial limits described in the act. It is the quality of 
public, general, and common right or purpose that makes 
the statute a public one.“ The terms general and public are 
synonymous, as used in this connection. Usually, with refer- 
ence to the extent of territory controlled, a statute is general 
or local. 

A local statute is one that touches but a portion of the 
territory of a state, a part of its people, or a fraction of the 
property of its citizens.** In this sense the term Jocal is 
the opposite of general. 'To determine whether a statute is 
local or general, is to ascertain whether the people of the 
state may be affected; if they may be, it is general; if not, 
it is local.” 


50 Bouv. Law Dict. 5429 Md. 516 (1868); 49 Vt. 282 (1877). 


51 Cent. Dict. 5543 N.Y. 16 (1870); 93 N. C. 600 (1885). 
522 Kent’s Comm. 456. 565 Lans. (N. Y.) 115 (1871). 


5393 N. C. 602 (1885.) 
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Private statutes are such as relate to, concern, and affect 
particular persons, or something in which individuals or 
classes of persons are interested in a way and degree 
peculiar to themselves, and not common to the whole com- 
munity.*”” A private act bears upon individuals only, such as 
an act changing one’s name; settling the title to, or authori- 
zing the sale of, a particular parcel of land; directing the 
payment of a person’s claim against the government.” 


23. In respect to the compliance required, statutes are 
mandatory, directory, prohtbitory, and permissive. 

A statute is mandatory when non-compliance with its pro- 
visions will render the act done under it absolutely void.** 

By a directory statute is meant one that gives directions 
which ought to be followed, but not so as limiting the power, 
in respect to which the directions are given, that it cannot be 
effectually exercised without observing them.” 

A prohibitory statute is one that forbids all actions 
which disturb the public repose, or injuries to the rights of 
others, or crimes or misdemeanors, or certain acts in relation 
to the transmission of estates, the capacity of persons and 
other objects.” 

A statute is permissive when it allows certain actions to 
be done without commanding them.*’ 


24. In respect to their nature and object, statutes are 
declaratory, remedial, or penal. 

A declaratory statute is one that is passed in order to 
put an end to a doubt as to what is the common law or the 
meaning of another statute, and which declares what it is 
and ever has been.® It is either affirmative or negative 
in form. 

An affirmative statute is one that is enacted in affirmative 
terms and does not necessarily take away the common law.” 

A negative statute is one expressed in negative terms, or 


5793 N.C. 602 (1885). 61] Bouv. Inst. 109. 


58 Abbott's Law Dict. 621] Jord. 110. 
59 Abbott’s Law Dict. 63 Black. Comm. 86. 


6076 Va. 331 (1882). 6414 Ab. Pr. 125 (N. Y.) (1862). 
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where its matter is so clearly repugnant to the common law 
that it necessarily implies an abrogation of it.** 


ILLUSTRATION. —If a statute were to provide that it should be lawful 
for a tenant in fee simple to make a lease for twenty-one years and 
‘that such lease should be good, an affirmative statute could not 
restrain him from making a lease for sixty years; but a lease for more 
than twenty-one years would be good, because it was good at 
common law; and to restrain him it ought to have words negative, as 
that it shall not be lawful for him to make a lease for above twenty-one 
years, or that a lease for more shall not be good.°*® 


Remedial statutes are those which are made to supply 
such defects, and abridge such superfluities, in the common 
law, as arise either from the general imperfection of all 
human laws, from change of time and circumstances, from the 
mistakes and unadvised determinations of judges, or from any 
other cause whatsoever. And this being done, either by 
enlarging the common law, where it was too narrow and 
circumscribed, or by restraining it where it was too lax and 
luxuriant, has occasioned another subordinate division of 
remedial statutes into ex/arging and restraining statutes." 

A penal statute is one that imposes a penalty for trans- 
gressing its provisions, or for doing a thing prohibited. 


25. When Statutes Take Effect.—A statute, when 
duly made, takes effect from the date of its passage, when no 
other time is specially fixed.” 

The expression when duly made signifies when it has gone 
through all the forms made necessary by the constitution to 
give it force and validity as a binding rule of conduct for the 
people. A statute only becomes a statute law, or “An Act,” 
after it has passed both houses of congress or a state legis- 
lature, and received the approval of the executive official, the 
president or governor; before that it is merely a 6z//, or 
inchoate statute. So, whether an embryo act of the legislature 
receives the signature of the governor, or remains in his hands 


6523 N. J. Law 40 (1850). 68 Bac. Abr. 
66 Potter’s Dwar. St. 70. 69'7 Wheat. (U. S.) 164 (1822). 
671 Black. Comm. 86, 87; 1 Denio (N. Y.) 422 (1845); 2 Conn. 113 (1816). 
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unreturned the requisite number of days, or, being vetoed, 
is carried by the requisite majority of both houses, its passage 
is dated from the time it ceased to be a mere proposition, or 
bill, and passed into a law.”’ In states where the constitu- 
tion does not provide for executive approval of bills, an act 
is perfected when it has been signed by the presiding officers 
of the legislature.” 


26. Ex Post Facto Laws.—The constitution of the 
United States provides that no state can pass any ex post 
facto iaw. This expression is a technical one, and means 
every law that makes an act done before the passing of the 
law, and which was innocent when done, criminal; or which 
aggravates a crime and makes it greater than it was when 
committed; or which changes the punishment, and inflicts a 
greater punishment than the law annexed to the crime when 
committed; or which alters the legal rules of evidence and 
receives less or different testimony than the law required 
at the time of the commission of the offense, in order to 
convict the offender.” 


27. <A retrospective statute is one that operates upon some 
subject, contract, or crime that existed before the passage of 
the act. In the United States, generally, a statute that is ret- 
rospective in its nature, affecting and changing vested rights, 
is void, being in conflict with the section of the federal consti- 
tution, which provides that no state shall pass any laws impair- 
ing the obligation of contracts; but the doctrine does not 
apply to remedial statutes which may be of a retrospective 
nature, provided they do not impair contracts, or disturb abso- 
lute vested rights, and only confirm rights already existing, 
and in furtherance of the remedy, by curing defects, and add- 
ing to the means of enforcing existing obligations. Such 
statutes are valid, when clearly just and reasonable and con- 
ducive to the general welfare, even though they might operate 
in a degree upon existing rights.” 

7033 Pa. 202 (1859). 73 Const. U.S., Art. I, Sec. 10: 35 Mo. 174 


7147 Ohio St. 464 (1890). (1864); 4 S. & R. (Pa.) 364 (1818). 
721 Kent’s Comm. 409. 741 Kent’s Comm, 456, 457. 
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28. Unconstitutional Acts.—In all countries where 
there is'a written constitution designating the powers and 
duties of the legislative as well as the other departments of 
the goverment, an act of the legislature may be void as 
being against the constitution. A statute must conform to 
the constitution of the United States, and to the constitu- 
tion of its particular state, and, if it infringe the provisions 
of either, it may be declared void. 

The courts of justice have the right, and are in duty bound, 
to bring every law to the test of the constitution, and to 
regard the constitution, first, of the United States, and then 
that of their own state, as the paramount or supreme law to 
which every inferior or derivative power and regulation must 
conform; for the judicial department is the proper power in 
the government to determine whether a statute be or be not 
constitutional. The interpretation or construction of the 
constitution is as much a judicial act, and requires the exer- 
cise of the same legal discretion, as the interpretation or 
construction of a law.” 


29. Municipal Ordinances. — Laws passed by the 
governing body of a municipal corporation, for the regu- 
lation of the affairs of the corporation, are municipal 
ordinances. The term ordinance is the usual denomina- 
tion of such an act, although in England and in some of 
the United States the term Jdy-/aw is in common use as 
preferable to ordinance. A by-law proper is a subordinate 
rule for the government of the body passing it.” <A vesolu- 
tion of a council is but another name for an ordinance, and, 
if it be a legislative act, it is immaterial whether it is 
called a resolution or an ordinance, so long as the require- 
ments essential to the validity of an ordinance be observed; 
but, if the act be merely declaratory of the will of the cor- 
poration, it is proper to act by resolution, which is more in 
the nature of a ministerial act.” 

The authority of ordinances passed by a municipality 


75 Kent’s Comm. 449. 7799 Pa. 330 (1882); 19 U. S. App. 622 (1894) 
76117 Ind. 221 (1888); 63 lowa 372 (1884). 
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under its charter powers is derived from the state legislature, 
and not only from the municipality that passes them. When 
the power is not expressly granted to a municipality, it is 
implied as incident to its existence; but, in case of an 
express grant of the power to enact ordinances limited to 
certain specified cases and for certain purposes, the corporate 
power of legislation is confined to the objects specified, all 
others being excluded by implication.”* This power cannot 
be construed as imparting to the municipality the right to 
repeal the laws in force or to supersede their operation by 
any of its ordinances. Nor can the presumption be indulged 
that the legislature intended that an ordinance passed by the 
city should be superior to, or take the place of, the general 
laws of the state on the same subject.” 

Municipal ordinances are limited to, and can have no effect 
beyond, the limits of the municipality; but all persons, even 
non-residents, who, being themselves within the limits of the 
municipality, are, while there, citizens, and are governed by 
its laws.*° 


380. An ordinance must be general, impartial, certain, 
’ and definite, and it must not contravene the constitution, any 
public law, principles of public policy, or common right. If 
repugnant to the constitution or general laws, an ordinance 
is void.** An ordinance that gives to one sect a privilege 
which it denies to another is not general and impartial, and 
is in violation of both the constitution and the law; and 
where an ordinance declares some act to be an offense, it 
must define that offense explicitly and mention the penalty 
with certainty.** 

Ordinances in restraint of trade are void, but such enact- 
ments may be made to regulate trade; they may be enacted 
to prevent the use of certain streets for market purposes, but 
they may not restrain the sale of the usual commodities that 
pertain to a merchant’s regular calling, by prohibiting during 


7811S. C. 292 (1878); 33 N. H. 431 (1856). 8193 Conn. 132 (1854). 
7912 B. Mon. (Ky.) 29 (1851). 8296 La. Ann, 671 (1874); 49 N. J. Law 
806 Ired. Law (N. C.) 272 (1846). 42 (1886). 
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market hours the sale of certain goods outside of the 
market: limits.* 


31. Necessary to the validity and binding effect of munic- 
ipal ordinances is their passage by an organized and acting 
council, by the necessary majority, after the required number 
of readings, according to the rules, the signing and approval 
by the proper officers, and their publication, when required 
by the charter, in the manner designated.** Where there are 
mandatory laws requiring that an ordinance must be passed 
by a certain vote, the yeas and nays must appear on the 
record of the council’s proceedings, except where the record 
shows the measure has been adopted unanimously.** 

In some states, municipal ordinances may cover the same 
ground as the state law and both are enforceable. ‘The fact 
that there is a general statute in force on the subject covered 
by an ordinance does not make further regulation unneces- 
sary and unreasonable;** but, in some states, legislation by 
ordinance in addition to state legislation is not permitted.*’ 


32. Interpretation and Construction. —A statute is 
the will of the legislature, and, in order to determine what 
intention is conveyed by the language used in any act of 
congress or legislature, or in a municipal ordinance, judicial 
interpretation and construction are often necessary.” 

Interpretation is the act of finding out the true sense of 
any form of words, that is, the sense that their author 
intended to convey; and of enabling others to derive from 
them the idea that was intended to be conveyed by the 
author.” 

Construction is properly the drawing of conclusions 
respecting subjects that lie beyond the direct expression of 
the text, from elements known from, and given in, the text— 


8333 Ill. 416 (1864); 43 Ill. 47 (1867); 11 Pick. 8614 Ala. 400 (1848); 36 Conn. 215 (1869); 


(Mass.) 168 (1831). 4 Neb. 101 (1875); 23 Conn, 128 (1854). 
8419 N. J. Eq. 412 (1869); 20 Atl. Rep. 8718 Fla. 318 (1881). 
(Pa.) 424 (1890). 881 Kent’s Comm. 468. 


8578 N. Y. 363 (1879); 22 Mich. 104 (1870); 82 Dr. Lieber’s Hermeneutics (3d Ed. by 
89 Ill. 361 (1878). Hammond), p, 11. 
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conclusions that are in the spirit, though not within the letter, 
Of thertext,” . 

The terms interpretation and construction are generally 
synonymous, but in matters concerning statutes and written 
instruments, a distinction is drawn; however, the terms are 
used interchangeably by the courts in most cases. 

If the language be clear and admit of but one meaning, 
there is no need of interpretation and construction.** There 
can be no departure from the plain meaning of a statute on 
grounds of its unwisdom or of public policy.” 


33. Rules of Interpretation. —The first and cardinal 
rule in interpretation is to look at the statute itself—the 
meaning, the scope, and the object of the enactment—and if, 
upon the face of it, can be gathered plainly what the inten- 
tion of the legislature was, those incidental rules that are 
mere aids to be invoked where the meaning is clouded are 
not to be regarded.” 

The language of a statute is often ambiguous, and to 
adhere to its literal meaning in all cases would be to miss 
its real meaning in many instances; hence, the employment 
of interpretation and construction to discover the real 
meaning. 

The fairest and most rational method to interpret the will 
of the legislator is by exploring his intentions at the time 
when the law was made, by szgnzs the most natural and 
probable. These signs are the words, the context, the 
subject-matter, the effects and consequences, and the spirit 
and veason of the law.** 

The natural import of the words is to be adopted,’ and 
if technical words be used, they are, in general, to have 
assigned to them their technical sense.** Words and 
expressions that have acquired a definite meaning in law 
must be so expounded.”’ 


20Dr. Lieber’s Hermeneutics (3d Ed. by ®32 Cent. Rep. (S.C. D. of C.) 694 (1886). 
Hammond), p. 44. 941 Black. Comm. 59; 28 Pa. 36 (1857). 
912 Cranch (U. S.) 386 (1805). 95 (1891) 2Q. B. (Eng.) 115. 
9211 C. B. (Eng.) 378 (1851); Sedg. St. L. 961 Pick. (Mass.) 261 (1822). 
(5th Ed.) 197. 972M. &S. (Eng.) 230 (1818). 
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ILLUSTRATION. —No mere misnomer in the name of a natural person 
or corporation is fatal to the validity of an act, if the person or corpo- 
ration intended can be collected from the words.** The word may 
means must or shall in cases where the public interest and rights are 
concerned.*® A conjunction may be taken in a disjunctive sense; there- 
fore, and may be construed to beor.*°? The term vozd in some instances 
has been limited to mean vozdable, that is, to be made void by some 
plea or act of the party in whose favor the statutes are set up.’ 


34. The context is to be looked into, if the words be still 
dubious. Thus, the preamble is often examined closely to 
help the construction of the provisions of an act. Of the 
same nature and use is the comparison of a law with other 
laws made by the same legislators, that have some affinity 
with the subject, or that expressly relate to the same point; 
that is, statutes upon the same subject must be construed with 
reference to each other; what is clear in one statute shall be 
called in to explain what is obscure and ambiguous in 
another.**? The intention of the lawmakers is to be sought 
in the entire context of the section, statutes, or series of 
statutes, upon the same subject;*** the intention of a statute is 
to govern, even though the construction grounded upon such 
intention may appear to be contrary to the literal import of 
the words.*™ 


35. The subject-matter is always supposed to be in 
the thought of the lawmaker, and all his expressions are 
taken as directed to that end.*** Words of a doubtful and 
ambiguous meaning ought always to be understood and 
explained in reference to the subject-matter and the occasion 
on which they were used.*”* 

ILLUSTRATION.— Where an English law forbids all ecclesiastical 
persons to purchase provisions at Rome, it might seem to prohibit the 
buying of grain or other victual; but when it is considered that the 
statute was made to suppress the usurpations of the papal see, and 


that the nominations to benefices by the pope were called provisions, 
it is seen upon what the restraint is intended to be laid.'°’ 


983 Sumn. (U.S.) 279 (1888). 10318 Wall. (U. S.) 301 (1878). 


999 Port. (Ala.) 390 (1889). 1042 Pet. (U. S.) 661 (1829). 
10019 Vt. 181 (1847). 105] Black. Comm. 60. 
10113 Mass. 515 (1816). 10614 N. J. Law 346 (1834), 


102] Black. Comm. 60. 107] Black. Comm. 60. 
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36. The rule as to the effects and consequences is, 
that where words bear either none, or a very absurd signifi- 
cation, if literally understood, a deviation from the received 
sense must be made. Therefore, where a law enacted that 
whoever drew blood in the streets of a city should be 
punished, was held not to extend to the surgeon who bled a 
person who fell in the street with a fit.’ 


387. By considering the spirit and reason of a law is 
the most universal and effectual way of discovering the true 
meaning of it; the preexisting law, and the reason and 
purpose of the new enactment, are considerations of great 
weight.*** The object designed to be reached by the statute 
must limit and control the literal import of the terms and 
phrases employed.**® From this method of interpreting laws 
by the reason of them arises what is called eguzty, which is 
treated in the next subtitle. 


388. General rules as to construction are the following: 
(1) Statutes should be so construed, if practicable, that one 
section will not destroy another, but explain and support it.’”’ 
(2) The construction should be sensible, such as will effectu- 
ate the legislative intention, and, if possible, so as to avoid 
an unjust and absurd conclusion.*** (3) Penal statutes must 
be strictly construed, remedial ones liberally;*** and, gener- 
ally, the construction given them in the country where they 
are enacted will be adopted elsewhere.*** 


108] Black. Comm. 60; 1 Yeates (Pa.) 111147 U. S. 242 (1892). 


483 (1795). 112144 U. S. 47 (1891). 
109] Black. Comm. 61; 23 Wall. (U. S.) 1136 W. & S. (Pa.) 276 (1843). 
380 (1874). 114 120U. S. 678 (1886); 134 U. S. 624 (1889). 
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EQUITY 


39. Definition.—Equity is the correction of that 
wherein the law by reason of its universality is deficient.*” 
To grasp the full meaning of eguzty there must be an under- 
standing of the term jurisprudence, which is the practical 
science of giving a wise interpretation to the laws and 
making a just application of them to all cases as they arise;*** 
the science of rights in accordance with positive law; the 
systematic knowledge of the laws, customs, and rights of 
men in a state or community necessary for the due adminis- 
tration of justice. 

Equity is the system of jurisprudence or body of doctrines 
or rules as to what is equitable and fair and what is not, by 
which the defects of, and the incidental hardships resulting 
from, the inflexibility of the forms and the universality of 
the rules of the common-law tribunals are corrected or 
remedied, and substantial justice is done.*”* 

In a broad sense, equity means natural justice;**® in its 
technical sense, it is a term descriptive of a certain field of 
jurisdiction exercised in the English system, by certain 
courts, and of which the extent and boundaries are not 
marked by lines founded upon principles so much as by the 
features of the original constitution of the English scheme 
of remedial law, and the accidents of its development.*” 


117 


8 


40. The principles upon which, and the modes and forms 
by and through which, justice is administered in the United 
States are derived to a great extent from those which were 
in existence in England at the time of the settlement of the 
United States.*” 


115] Black. Comm. 61, 119 Snell Eq. (Ist Am. Ed.) 1. 


116 Bouv. Law Dict. 120 Bisph. Eq., Sec. 11. 
117 Stand. Dict. 121 Jozd., c. I. 
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This system of justice was administered by the high court 
of chancery in England until the passage of the Judicature 
Acts of 1873 and 1876, when the judicial system of England 
was changed and the courts of law and equity were consoli- 
dated into one supreme court of judicature. 

The United States federal courts have equity powers 
under the constitution in cases where an adequate remedy at 
law does not exist.” The equity jurisdiction conferred on 
the federal courts is the same as that of the high court of 
chancery in England; it is subject to neither limitation nor 
restraint by state legislation, and is uniform throughout all 
the different states.’ 

Courts of chancery were constituted in some states after 
1776; and in Pennsylvania, a court of chancery existed for a 
short time as early as 1728; and in most of the colonies, 
before the Revolution.** Atthe present time, distinct courts 
of chancery exist in very few of the states. In the greater 
number, equity is dispensed by the courts of law according 
to the practice in chancery. In the other states, the distinc- 
tions between actions at law and suits in equity have been 
abolished, but certain equitable remedies are still admin- 
istered under the statutory form of the civil action.*”* 


PRINCIPLES OF EQUITY 


41. The general principle on which equity is admin- 
istered is that justice shall be done according to what 
honesty, right, good faith, and good conscience demand in 
every case. 

In the early history of the English people it -became 
customary for those who could not obtain redress in the 
courts, because no common-law action appropriate to their 
grievance had been sanctioned, or because the common law, 
while equitable and fair in its general application, was unfair 
in its application to their particular case, to apply to :the 
king in parliament or in council for justice. Petitioners in 


122 Rey. Stat., Sec. 723. 124 Bouv. Law Dict. 
123140 U.S. 106 (1890); 150 U.S. 202 (1893). 125 Bisph. Eq., Sec. 15. 
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such cases (if it could be shown that there was no adequate 
remedy at law, or that the operation of the common law was 
unfair in its application to the particular case in hand) were 
referred to the chancellor (originally an ecclesiastic), the 
keeper of the king’s conscience, who, after hearing the 
parties, required what was equitable and just to be done, 
under penalty.’ 

Distinctive principles of the courts of equity are shown | 
by the classes of cases in which they exercise jurisdiction 
and give relief, allowing it to be sought and administered 
through process and proceedings of less formality and tech- 
nicality than are required in proceedings at law.’”’ 


MAXIMS OF EQUITY 


42, Principles of equity are to be gleaned from the apt 
maxims that govern in equity proceedings. 

‘“Maxims are the foundations of the law, and the conclu- 
sions of reason.’’ This expression has become as trite as 
that ““‘maxims are the good sense of nations,’’’** or as are 
the maxims of equity themselves, and will always remain as 


logical and useful. 


43. Of primary importance is: Eguzty suffers no wrong 
without a remedy. This is quoted as a ‘proud boast of equity” 
and as a ‘maxim which forms the root of all equitable deci- 
sions’’ in a case in which a federal court granted an injunction 
to prevent railroad employes from refusing to perform the 
contracts they engaged to perform. Where direct result of 
such refusal works irreparable damage to the employer and 
at the same time interferes with the transmission of the 
mail, and with commerce between the states, equity will 
compel them to perform the duties of the employment as 
long as they continue in it.’ 

But it is denied that the maxim is of universal appli- 
cation; that every right has a remedy, however just in 


126 Cent. Dict. 129 62 Fed. Rep. 796 (1894). 
127 Bouv. Law Dict. 


128] Plowd. (Eng.) 27 (1816); Broom Leg. Max. (8th Ed.), title page. 


$1 THE LAW IN GENERAL 27 


theory, it is claimed, is subordinate to positive institu- 
tions, and cannot be applied either to subvert established 
rules of law, or to give the courts a jurisdiction hitherto 
unknown; that not even courts of equity will create new 
remedies.**° 


44, Equality zs equity is a maxim applied in the apportion- 
ment of moneys among creditors of insolvents and like 
cases. Equity is opposed to preferment of creditors, which is 
an infirmity of the commonlaw. Creditors may accept prefer- 
ences, but they cannot accept them in consideration of 
promises to further the plans of the debtor to hinder, delay, 
or defraud other creditors.** 


45. He who seeks equity must do equity is allied to equity 
atds the vigilant, not the slothful,*** and has the ring of the 
golden rule. It is more of a guiding principle of equity 
jurisprudence than an exact rule. 

Where a complainant invokes the aid of a court of equity, 
it will not be granted except on equitable terms, which will 
be imposed as the price of the decree it gives him. The 
rule “decides nothing in itself’; it must first be inquired, 
what are the equities that the plaintiff must do in order to 
entitle him to the relief he seeks?*” 


46. Equity considers that as done which ought to have been 
done, the true meaning of which is, that equity will treat the 
subject-matter, as to collateral consequences and incidents, in 
the same manner as if the final acts contemplated by the 
parties had been executed exactly as they ought to have 
been.*** In order to prevent a party from profiting by his 
own wrong, he will be deemed to have done what he is 
bound to do.** 


AT. Equity follows the law; for whenever the rights or the 
situation of the parties are clearly defined and established 


13014 R, I. 395 (1884); 150 U. S. 182 (1893). 13390 Mo. 239 (1886). 

131151 Ill. 632 (1894). 13431 Cal. 327 (1866). 

132Am. & Eng. Encye. (2d Ed.), Vol. 135130 U. S. 122 (1888); (1892) 1 Ch. 
11, p. 157. (Eng.) 148. 
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by law, equity has no power to change or unsettle those 
rights or that situation, but in all such instances the maxim 
is strictly applicable.*** 


48. Equities being equal, the law will prevail; between two 
parties having equal equtties, the prior equity will prevail. 
The ground upon which a suitor sues for relief in a court of 
equity is that he is entitled to it; if his adversary has an 
equally equitable case, the complainant has no right to relief. 
Where each of two parties claim the same mortgage, held by 
a third person who had received money for investment for 
each of them, if the equitable rights of the parties thereto 
be absolutely equal, so far as the declarations of trust in 
respect thereto are concerned, the party to whom an assign- 
ment of the mortgage has been made, having the legal title, 
will prevail.**’ 


ENFORCEMENT OF THE LAW 


NATURE AND ORIGIN OF SOCIETY 


49. The only true and natural foundations of society are 
the wants and fears of individuals. Although society had 
not its formal beginning from any convention of individuals, 
actuated by their wants and fears, yet it is the sense of their 
weakness and imperfection that keefbs mankind together, that 
demonstrates the necessity of this union, and that, therefore, 
is the solid and natural foundation of civil society.*** 

Man is by nature a social being; he is made to live in the 
society of other moral beings; he cannot be content in a 
state of solitude; he was formed for society; he is neither 
capable of living alone, nor has the courage to do it.**° 

In nature and reason it is always understood and implied 
that in the very act of associating together, the whole should 
protect all its parts, and that every part should pay obedience 


13615 How. (U. S.) 299 (1853). 139 Jbzd, 
13715 N. Y., App. Div. 128 (1897). 
138] Black, Comm. 47, 48, and Sharswood’s notes to same. 
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to the will of the whole; that the community should guard 
the rights of each individual member, and that, in return for 
this protection, each individual should submit to the laws of 
the community.” 


GOVERNMENT 


50. When civil society is once formed, government at 
the same time results, as necessary to preserve and keep 
that society in order. Unless some superior be constituted 
to whom is granted or delegated the power to issue com- 
mands and decisions that all the members are bound to obey, 
they would remain in a state of nature, without any judge 
on earth to define their several rights, and redress their 
several wrongs.*”* 

The English idea of the right of sovereignty is that it resides 
in the hands of those who make the laws; it is a granted author- 
ity. The American idea is the simple one that government 
is a mere agency established by the people for the exercise 
of those powers which reside in them—powers which are 
delegated, not granted; they are trust powers and may be 
revoked. It results that no portion of sovereignity resides 
in government. A man makes no grant of his estate when 
he constitutes an attorney to manage it.*” 


51. Government, in a political sense, signifies that form 
of fundamental rules by which the members of a body politic 
regulate their social action, and the administration of public 
affairs, according to established constitutions, laws, and 
usages. ** 

A state, in its broadest sense, is an independent society. 
The term government means that institution, or aggregate of 
institutions, by which that society makes and carries out those 
rules of action which are necessary to enable men to live in 
a social state, or which are imposed on the people forming a 
state.*** 


140] Black. Comm. 47, 48, and Shars- 142] Black. Comm. 48. 
wood’s notes to same. 143 37 Iowa 544 (1873). 
141 [bid. 144 Bouv. Law Dict. 
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The members of a state or political community are called 
citizens. ‘They are the people who compose the community, 
and who, in their associated capacity, have established or 
submitted themselves to the dominion of a government for 
the promotion of their general welfare and the protection of 
their individual, as well as their collective, rights.** The 
organization of government means a surrender of a portion 
and the control of the reserved rights of individuals, and the 
power of the government to control all persons in the exer- 
cise of these reserved rights must be conceded. In the 
maintenance of the government and the general welfare, 
individual rights, whether of natural persons or corporate 
bodies, must yield to the public good.” 

The government is an abstract entity, which has no hand 
to write or mouth to speak, and has no signature that can be 
recognized, as in the case of an individual. It speaks and 
acts only through agents, or more properly, officers. These 
are many, and have various and diverse powers confided to 
them.**” 

The theory of government is that all public stations are 
trusts, and that those clothed with them are to be animated 
in the discharge of their duties solely by considerations of 
right, justice, and the public good. They are never to descend 
to a lower plane. But there is a correlative duty resting on 
the citizen. In his intercourse with those in authority, whether 
executive or legislative, touching the performance of their 
functions, he is bound to exhibit truth, frankness, and integrity. 
Any departure from the line of rectitude in such cases is not 
only bad in morals, but involves a public wrong. No people 
can have any higher public interest, except the preservation 
of their liberties, than integrity in the administration of their 
government in all its departments. 


52. De Facto Government.—A de facto government 
is one that unlawfully gets the possession and control of the 
rightful government and maintains itself there, by force and 


14592 U.S. 549 (1875). 477 Wall. (U. S.) 676 (1868). 
146 102 Ill. 569 (1882). 
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arms, against the will of the rightful and legal government, 
and claims to exercise its powers.*** 

There are two kinds of de facto governments. One exists 
after it has expelled the regularly constituted authorities 
from the seats of power and the public offices, and estab- 
lished its own functionaries in their places, so as to represent 
in fact the sovereignty of the nation. So far as other 
nations are concerned, such a government is treated as in 
most respects possessing rightful authority ; its contracts and 
treaties are usually enforced; its acquisitions are retained; its 
legislation is in general recognized; and the rights acquired 
under it are, with a few exceptions, respected after the 
restoration of the authorities that were expelled.**° 

The other kind of de facto government is one that exists 
where a portion of the inhabitants of a country have 
separated themselves from the parent state and established 
an independent government. The validity of its acts, both 
against the parent state and its citizens or subjects, depends 
entirely upon its ultimate success. If it fail to establish 
itself permanently, all such acts perish with it.’ If it 
succeed and become recognized, its acts from the com- 
mencement of its existence are upheld as those of an 
independent nation.’ 


THE UNITED STATES GOVERNMENT 


53. Classification of Powers. —In the complex system 
of polity which exists in the United States, the powers are 
divided into four classes: (1) Those which belong exclusively 
to the states; (2) those which belong exclusively to the 
national government; (3) those which may be exercised con- 
currently and independently by both; and (4) those which 


148 43 Ala. 218 (1869). 14996 U. S. 185 (1877). 15096 U. S. 186 (1877). 
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may be exercised by the states, but only until congress shall 
see fit to act upon the subject.*” 

In the political system of the United States there is a 
government of the United States and a government of each 
of the several states. Each of these governments is distinct 
from the other, and each has citizens of its-own who owe 
it allegiance and whose rights, within its jurisdiction, it 
must protect.’ 

The people of the United States resident within any 
state are subject to two governments, one state and the 
other national; but there need be no conflict between the 
two. The power that one possesses, the other does not. 
They are established for different purposes, and have sepa- 
rate -jurisdictions. Together they make one whole, and 
furnish the people of the United States with a complete 
government, ample for the protection of their rights at home 


and abroad.** 
The government of the United States is one of delegated 


powers alone. Its authority is defined and limited by the 
constitution. All powers not granted to it by that instru- 
ment are reserved to the states or the people. No rights can 
be acquired under the constitution or laws of the United States, 
except such as the government of the United States has the 
authority to grant or secure. All that cannot be so granted 
or secured are left under the protection of the states.*** 

The special powers thus delegated are principally such as 
concern the foreign relations of the country, the rights of 
war and peace, the regulation of foreign and domestic com- 
merce, and other objects most appropriately assigned to the 
general government. The government invested with the 
exercise of these powers is distributed into Jegzslative, 
executive, and judicial departments. 


54. The legislative power is divided into two branches; 
a senate, composed of two senators from each state, chosen 
for six years by the legislature thereof, at present consisting 


15217 Wall. (U. S.) 568 (1873), 154 Jb7d., p. 550. 
+5292 U. S. 549 (1875), 15592 U. S. 551 (1875). 
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of ninety members; and a house composed of representatives, 
chosen for two years, from each state in proportion to their 
respective populations (excluding Indians not taxed) based 
on an apportionment made from time to time. The number 
of representatives shall not exceed one member for every 
thirty thousand.*** The present membership of the national 
house of representatives is three hundred and eighty-six, 
with the addition of one delegate from each of the territories 
of Arizona, Hawaii, New Mexico, and Oklahoma, who have 
seats and the right of debating, but not of voting. 


55. The executive power is vested in a president, 
who, together with the vice-president, is chosen by electors 
appointed in such manner in each state as its legislature 
may direct, every four years, each state being entitled to as 
many electors as it has senators and representatives, the 
electors being appointed by the people by voting a general 
ticket throughout each state.**’ 


56. The judicial power is vested in a supreme court 
and such inferior courts as may be established by congress 
from time to time, the judges receiving their appointment 
from the president by and with the advice and consent of 
the senate, and holding their offices by the tenure of good 
behavior.*” ; 

The various states are representative democracies. The 
legislative functions are vested in two separate bodies, 
differently constituted, a senate and a house of representa- 
tives, whose concurrence is required to the passage of laws, 
and a qualified veto is generally allowed to the governor, the 
executive power of each state, who is chosen by direct vote 
of the people. 


57. A municipal corporation is an incorporated city, 
town, or borough; a body politic specially chartered by the 
state or organized under a general legislative act, for the 
purpose of local government subsidiary to that of the state, 


156 Const. U.S., Art. I, Sec. 2. 158 Const. U. S., Art. III, Sec. 1. 
157 Const. U. S., Art. II, Sec. 1, Cls. 1 and 2. 
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and having subordinate and local powers of legislation.’” 
‘In England, it is a similar body which has acquired govern- 
mental powers and privileges by prescription." Being the 
creature of the law by which it is chartered or organized, a 
municipal corporation can act only in the manner provided 
by its organic law, and if its agents fail to observe the forms 
and methods prescribed by that law in any substantial 
particular, their acts are not the acts of the municipality.’* 

In the exercise of all its duties, including those most 
strictly local or internal, a municipal corporation is but a 
department of the state. It may act through its mayor, or its 
legislative department, by whatever name called, its superin- 
tendent of streets, commissioner of highways, or board of 
public works, provided the act be within the province com- 
mitted to its charge. It is immaterial by what means these 
several officers are placed in their position—whether they 
are elected by the people of the municipality, or appointed 
by the president or a governor.*” 


THE ENGLISH GOVERNMENT 


58. In £ngland, the supreme power is divided into two 
branches, the one J/egzslative, the parliament consisting of the 
king, lords, and commons; and the other executive, consisting 
of the king alone.*** 

The constituent parts of a parliament are, the king’s 
majesty, sitting in his royal political capacity, and the three 
estates of the realm, the lords spiritual, and the lords 
temporal (who sit together with the king in one house), 
and the commons, who sit by themselves in another; and 
the king and these three estates, together, form the great cor- 
poration or body politic of the kingdom, of which the king 
is head, leader, and end. For, upon their coming together, 
the king meets them either in person or by representation, 
without which there can be no beginning of a parliament; 
and he alone has the power of dissolving them.** 

15919 Wall. (U. S.) 475 (1873). 16291 U. S. 545 (1875). 
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59. Legislative.—The house of lords consists of 
twenty-six lords spiritual (archbishops and bishops) and five 
hundred and thirty-four lords temporal; but the number is 
liable to vary. Although the lords spiritual are, in the eye 
of the law, a distinct estate from the lords temporal, and are 
so distinguished in most of the acts of parliament, yet, in 
practice, they are usually blended together under the one 
name of the lords; they intermix in their votes, and the 
majority of such intermixture joins both estates. 

The lords temporal consist of all the peers of the realm 
(the bishops not being in strictness held to be such, but 
merely lords of parliament), by whatever title of nobility 
distinguished — dukes, marquises, earls, viscounts, or barons. 
Some of these sit by descent as do all ancient peers; some 
by creation, as do all new-made ones; others by election. 
Their number is indefinite, and may be increased at will by 
the power of the crown. 

The house of commons consists of all such men of 
property in the kingdom as have not seats in the house of 
lords, every one of whom has a voice in parliament. It is 
composed of six hundred and seventy members elected by 
the people; four hundred and ninety-five from England and 
Wales, seventy-two from Scotland, and one hundred and 
three from Ireland.** 


60. Executive. —The crown cannot begin of itself any 
alterations in the present established law; but it may approve 
or disapprove of the alterations suggested and consented to by 
the two houses. Therefore, the legislature cannot abridge the 
executive power of any rights which it has by law, without its 
own consent; since the law must perpetually stand as it now 
does, unless all the powers will agree to alter it, and herein 
consists the unique character of the English government, 
that all the parts of it form a mutual check upon each other. 
In the legislature, the people are a check upon the nobility, and 
the nobility a check upon the people, by the mutual privilege of 
rejecting what the other has resolved; while the king is a check 
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upon both, which preserves the executive power from encroach- 
ments, and this very executive power is again checked and kept 
within due bounds by the two houses. Thus, every branch 
of civil polity supports and is supported, regulates and is 
regulated, by the rest; for the two houses naturally drawing 
in two directions of opposite interest, and the prerogative 
in another still different from them both, mutually keep each 
other from exceeding their proper limits; while the whole 
is prevented from separation and artificially connected 
together by the mixed nature of the crown, which is a part 
of the legislative, and the sole executive magistrate. 


THE DOMINION OF CANADA 

61. The confederation of the North American depend- 
encies of Great Britain, under the name of the Dominion of 
Canada, was consummated in 1867, by an act of the imperial 
parliament, at the instance and request of the different 
provinces, including Upper and Lower Canada (under the 
names of Ontario and Quebec), New Brunswick, and Nova 
Scotia, to which have since been added Prince Edward’s 
Island, Manitoba, and British Columbia.*** 

The act under which this confederation was established, 
called the British North American Act, contains the 
provisions of a written constitution, under which the exec- 
utive government and authority is declared to be vested in 
the sovereign of Great Britain, whose powers are deputed to 
a governor-general, nominated by the imperial government, 
but whose salary is paid by the dominion. 

The form of government is modeled after that of Great 
Britain. The governor-general acts under the guidance 
of a council, nominally selected by himself, but which 
must be able to command the support of a majority of 
that branch of parliament which represents the suffrages of 
the electors. 

The parliament consists of a senate and house of com- 
mons, the former numbering from seventy-two to seventy- 
eight members, appointed for life. The house of commons 
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consists of over two hundred members, distributed about 
as follows: Ontario, ninety-two; Quebec, sixty-five; Nova 
Scotia, twenty; New Brunswick, fourteen; Manitoba, seven; 
British Columbia, six; Prince Edward’s Island, five.*®’ 

The privileges, immunities, and powers of the senate and 
house of commons are within the control of the parliament 
of Canada, that is, of the three united branches, the king 
(governor-general), senate, and commons. 

Each of the provinces has also a separate parliamentary 
organization for the administration of local affairs, with a 
lieutenant-governor for each, appointed for a term of five 
years by the governor-general in council. 


COURTS 


62. A court is a tribunal for the public administration 
of justice; a body of the government to which the adminis- 
tration of justice is delegated.*** It is constituted by the pres- 
ence of a judge or judges, a clerk to record and attest the 
actions or proceedings and the decisions of the tribunal, 
attorneys and counsel to present and manage the business, 
and ministerial officers to execute its covenants and preserve 
order during its sessions, or sittings, which are held at times 
and places fixed by law. 

The words judge and court are frequently used as con- 
vertible terms, but properly speaking this is incorrect. The 
judge is a constituent part of the organization, but he is not 
the court. Nor is the court room the court, nor the jury 
room, nor the petit jury. The court is the totality of the 
constituent parts. It consists of the entire judicial organiza- 
tion for the trial of causes, and it is immediately present 
whenever and wherever—from the opening to the adjourn- 
ment of the sitting—these constituent parts are actually 
performing the functions devolving upon them by law.** 

A court term is a definite and fixed term, prescribed by 
law for the administration of judicial duties, within which 


167 Stat. of Can. (1892), p. 62. 16918 Civ. Proc. R. (N. Y.) 280 (1890); 
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the business of the term should be transacted. Court terms 
may be, and frequently are, extended to a period of time 
beyond their limits. A court regularly convened continues 
open until actually adjourned.*” 


63. The general classification of all courts is courts of rec- 
ord and courts not of record. As to jurisdiction there are civil 
courts; criminal courts; probate courts; appellate courts; 
supreme, superior, and inferior courts; courts of law andcourts 
of equity; courts of general and courts of limited or special 
jurisdiction; provisional courts; courts martial; besides innu- 
merable other minor and distinct courts. 

It is within the scope of this subject to briefly explain the 
first general classification and to treat generally of the other 
classes. The principal systems of countries and states are 
so different that a description in detail of each class will not 
be attempted. 


DEFINITIONS 


64. A court of record is one whereof the acts and 
judicial proceedings are enrolled for a perpetual memorial 
and testimony, which rolls are called the records of the 
court, and are such high and supereminent authority that 
their truth is not to be called in question. 

Courts not of record were formerly defined as tribunals 
of inferior dignity, the proceedings of which were not 
enrolled. But, really, the proceedings of every court are 
recorded in some form, and the old distinction of courts of 
record and courts not of record, once effective in the days of 
courts-baron, in England, is now of no general consequence.*” 

Courts of record have an inherent power to make rules 
for the transaction of their business, provided they do not 
contravene the laws of the land. Without this power, 
it would be impossible for courts of justice to despatch the 
public business. Delays would be interminable, and delay 
not infrequently is the object of one of the parties. 
All courts, therefore, must have stated rules to go by, 


170 38 Pa, 270 (1861); 58 Barb. (N. Y.) 412 (1867). 171 34 Cal. 422 (1868). 
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and they are the most proper judges of their own rules 
of practice.*” 


Courts of law are those which administer justice accord- 
ing to the principles of the common law. In courts of egutty, 
the proceedings are wholly according to the principles of 
COUlty. 1: 

Courts of general jurisdiction are those which take 
cognizance of all causes, civil or criminal, of a particular 
nature. Courts of limited or special jurisdiction are those 
which have jurisdiction over a few matters only.*” 


A civil court is a tribunal instituted for the enforcement of 
private rights and the redress of private wrongs. A criminal 
court is one for the redress of public wrongs, crimes, and 
misdemeanors.*” 

An inferior court is one which is subordinate to another 
or is of limited jurisdiction.*”® 

A superior court is one with controlling authority over 
some other court or courts, and with certain original juris- 
diction of its own.*” 

A supreme court is a tribunal of the highest jurisdiction; 
also, a court higher than some other court or courts, but not 
necessarily of last resort.’” 

Provisional courts are tribunals which are temporarily 
established in conquered territory by military authority. 

A court martial is a military or naval tribunal], which has 
jurisdiction of offenses against the law of the service, military 
or naval, in which the offender is engaged.’” 

Appellate courts are those which take cognizance of 
cases removed from another court by appeal or writ of 
error.’**° 


1728 S. & R. (Pa.) 339 (1822); 1 Pet. 176 bid. 


(U. S.) 604 (1828). 177 bid. 
173 Anderson’s Law Dict. 178 Jbzd. 
174 Jbzd. 179 Bouv. Law Dict. 
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JUDICIAL POWER IN THE UNITED STATES 


65. The judicial power of the United States is vested 
in one supreme court, and in such inferior courts as the 
congress may, from time to time, ordain and establish.*** 

The judicial power extends to all cases in law and equity, 
arising under the constitution, the laws of the United States 
and treaties made, or which shall be made, under their 
authority; to all cases affecting ambassadors, other public 
ministers and consuls; to all cases of admiralty and maritime 
jurisdiction; to controversies to which the United States 
shall be a party; to controversies between two or more 
states; between a state and a citizen of another state; 
between citizens of different states; between citizens of the 
same state claiming land under grants of different states; 
between a state or the citizens thereof, and foreign states, 
citizens, or subjects.**’ 

The laws of the several states, except where the constitu- 
tion, treaties, or statutes of the United States otherwise 
provide, are to be regarded as rules of decision in trials at 
common law in the courts of the United States in cases where 
they apply.*** Included in these are the rules of evidence 
prescribed by the laws of the states in which the United 
States courts sit.*** 

The remedies in the federal courts at common law or in 
equity are not according to the practice of the state courts, 
but according to the principles of common law and equity as 
distinguished and defined in England, from which knowledge 
of these principles is derived.*** 


66. The United States courts have exclusive jurisdiction 
in the following cases and proceedings:'** (1) Of all crimes 
and offenses cognizable under the authority of the United 
States; (2) of all suits for penalties and forfeitures incurred 
under the laws thereof;'*” (3) of all civil causes of admiralty 


181 Const. U. S., Art. III, Sec. 1. 1856 Wall. (U. S.) 187 (1867); 100 U. S. 108 
182 Const. U. S., Art. III, Sec. 2, Cl. 1. (1879). 
183. S.R.S., Sec. 712. 186U.S.R.S., Sec. 711. 


184102 U.S. 165 (1880). 1872 Dall. (U.S.) 365 (1796); 47 Me. 242 (1877). 
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or maritime jurisdiction, saving to suitors the right of such 
remedy as the common law is competent to give; (4) of all 
seizures under federal law not within admiralty and maritime 
jurisdiction; (5) of all cases arising under patent right or 
copyright laws; (6) of all matters in bankruptcy;*”® (7) of 
all controversies of a civil nature where a state is a party, 
except between a state and its own citizens, citizens of other 
states, or aliens.*”® 

As at present constituted, the federal tribunals are the 
supreme court, the circuit court of appeals, circuit courts, 
district courts, territorial courts, supreme court of the District 
of Columbia, and the court of claims. 


SUPREME COURT 


67. The supreme court of the United States has origi- 
nal jurisdiction in all cases affecting ambassadors, other 
public members and consuls, and those in which a state is a 
party.’** Itmay also issue writs of mandamus, habeas corpus, 
and prohibition in certain specified cases.*** 

In the following cases, appeals and writs of error may be 
taken directly to the supreme court from the federal, circuit, 
or district courts: 

(1) In any case that involves the construction or applica- 
tion of the constitution of the United States; (2) in any case 
in which the constitutionality of any law of the United States 
or the validity or interpretation of any public treaty is 
concerned; (3) where the constitution or law of a state 
is alleged to be at variance with the federal constitution; 
(4) in convictions of capital or other infamous crimes;** (5) 
where the jurisdiction of the court is in question;** and 
(6) from the final decrees and sentences in prize causes. 


1887 Johns. (N. Y.) 145 (1810); 47 N. Y. 192U.S. R. S., Secs. 688, 751; 142 U. S. 


535 (1872). 651 (1891). 
189119 Mass. 434 (1876). 193140 U. S. 200 (1890). 
19099 Ark, 649 (1874). 194141 U.S. 661 (1891). 
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CIRCUIT COURT OF APPEALS 


68. The act of congress under which the cirenit court 
of appeals was created,*** provides for the distribution of the 
entire appellate jurisdiction of the national judicial system 
between the supreme court and the court of appeals, by 
designating the classes of cases in respect of which each of 
those two courts should respectively have final jurisdiction. 
Its jurisdiction extends to all those appeals or writs of error 
from the district and circuit courts which are not directly 
appealable to the supreme court. The amount involved in 
the suit is immaterial, if the case be otherwise within the 
jurisdiction of the court. 


CIRCUIT COURTS 


69. The jurisdiction of the circuit courts is such as 
congress confers.*** In general, its cognizance extends to civil 
suits involving more than two thousand dollars, exclusive of 
both interest and costs, and arising under the constitution, 
laws or treaties of the United States, or in which the United 
States are plaintiffs, or in which the controversy is between 
different states, or citizens of a state and foreign states, 
citizens and subjects.**” 

Included in its jurisdiction are cases arising under laws 
providing for internal revenue, postal laws, patent and copy- 
right laws; proceedings for penalties incurred by a merchant 
vessel in carrying passengers; suits by or against a national 
banking association; matters involving the elective franchise 
and other civil rights belonging to citizens of the United 
States; also, jurisdiction of all crimes and offenses cognizable 
under the authority of the United States, except when other- 
wise provided, and concurrent jurisdiction wath district courts 
of offenses cognizable therein.*** There are nine circuits in 
the United States, each of which is within the jurisdiction of 
a circuit court. 


195 Act of March 3, 1891, c. 517; 141 U.S. 197 Anderson’s Law Dict. 
664 (1891); 48 Fed. Rep. 850 (1891); 26 198U.S.R.S., Sec. 629; Act of March 8, 
Stat. at L. 826. 1875, 18 Stat. at L. 470. 

19618 Wall. 577 (1878). 


§1 THE LAW IN GENERAL 43 


DISTRICT COURTS 


70. Each state consists of one or more districts, which 
has a district court. This tribunal has jurisdiction over all 
admiralty and maritime causes, all proceedings in bankruptcy, 
and all penal and criminal matters cognizable under the laws 
of the United States, exclusive jurisdiction over which is not 
vested in the circuit or supreme courts. This jurisdiction 
comprises: All crimes cognizable under the authority of the 
United States committed within their respective districts or 
upon the high seas; cases of piracy when no circuit court 
is held in the district; suits for penalties and forfeitures 
incurred under any law of the United States; suits at com- 
mon law brought by the United States or by any officer 
thereof authorized by law to sue; suits in equity to subject 
realty to the payment of internal revenue tax; suits for 
forfeitures or damages to, as debts due to, the United States; 
causes arising under the postal laws; civil causes in admi- 
ralty and maritime law; offenses against civil rights; suits by 
or against any national bank within the district; suits by 
aliens for civil injuries in violation of the law of nations or 
of a treaty; and certain suits against consuls or vice-consuls.*”” 


TERRITORIAL COURTS 


G1. The various territories are provided with courts 
which combine the powers of both state and federal tribunals. 

The supreme court of the District of Columbia has the 
same jurisdiction as circuit and district courts, and in addi- 
tion may take cognizance of divorce cases. 

The court of claims is the tribunal in which the govern- 
ment may be sued. Its jurisdiction extends to all claims 
founded upon any law of congress; any relation of an execu- 
tive department; any contract, express or implied, with the 
government; to claims referred to it by either house of con- 
gress; to set-offs, counter claims, claims for damages, and 
other claims on the part of the United States.*” 


1999, S. R. S., Sec. 563. ZOO Or Re o., SCs) 1,059. 


44 THE LAW IN GENERAL $1 


STATE COURTS 


72. There is no uniformity among the states as to the 
-number, name, or organization of the courts. Each state 
has some tribunal of last resort with numerous subordinate 
tribunals, but the mode in which they are created, the extent 
of their jurisdiction, the selection of the judges, and their 
terms of office and duties, are matters which each state 
creates and regulates by legislation. 

The state courts are a supreme court; court of appeals, 
or court of errors and appeals; courts of common pleas; 
county courts, or circuit courts for one or more counties; 
orphans’, probate, or’ surrogate courts; courts of session; 
recorder’s courts; city courts; superior courts; district courts; 
courts of oyer and terminer and general jail delivery (in 
Pennsylvania and Delaware); courts of quarter sessions (in 
Pennsylvania); aldermen’s, magistrates’, and justices’ courts. 


COURTS IN ENGLAND 


73. In England, one supreme court of judicature, 
with two divisions, was made by statute, by consolidating 
the superior courts.*** These divisions are the high court ot 
justice and the court of appeal, the former of which has 
original and some appellate jurisdiction, and the latter appel- 
late and some original jurisdiction. The lord chief justice is 
president of the former court, and the lord chancellor, of the 
latter. The courts transferred to the high court of justice 
are the high court of chancery, queen’s bench, common pleas, 
exchequer, admiralty, probate, divorce, and the assize court. 

To the court of appeal was given the jurisdiction exercised 
by the lord chancellor and lords justice of the court of appeal 
in chancery, the court of exchequer chamber, the judicial 
committee of the privy council on appeal from the high 
court of admiralty, or from any order in lunacy made by the 
lord chancellor, or any other person having jurisdiction in 


201 Stats. of 36 and 87 Vict., c. 66, and 38 and 39 Vict., c. 77, which went into force 
Nov. 1, 1875, with amendments in 1879 and 1881. 
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lunacy. The court of appeal practically takes the place of 
exchequer chamber in appeals in common-law actions, and 
. also hears appeals in chancery previously heard by the 

chancellor or by the court of appeal in chancery, in the 
exercise of its appellate jurisdiction, and of the same court 
as a court of appeal in bankruptcy. It consists of five 
ex-officio judges, viz., the lord chancellor as president, the , 
lord chief justice of England, the master of the rolls, the — 
president for the time being of the probate, divorce, and 
admiralty division of the high court of justice, and five 
ordinary judges of the court of appeal, styled lord justices 
of appeal, the first three of whom are constituted by the 
transfer of three judges from the high court of justice.’ 
Throughout the united kingdom, there are also county courts 
and inferior courts, concerning which detailed treatment is 
unnecessary. 


JUDICIAL POWER OF CANADA 


74. The courts of Canada are a supreme court, with 
ultimate jurisdiction in matters affecting the dominion and 
as a final court of appeal from the provincial courts; it con- 
sists of a chief justice and five other judges of inferior rank, 
and holds three sessions at Ottawa: an exchequer court, 
presided over by the same judges, which may hold sessions 
at any town, and is a colonial court of admiralty and exer- 
cises admiralty jurisdiction throughout Canada and its 
waters. Certain local judges of admiralty are created with 
limited jurisdiction, from whose decisions an appeal lies to 
the exchequer court, or to the supreme court under certain 
conditions.” 

There are, also, courts in the various provinces called 
provincial courts, in which litigants in cases involving 
amounts exceeding two thousand five hundred dollars may 
appeal either to the supreme court, or to the king or privy 
council, the decision of either being final.*** 


202 Bouy. Law Dict. (Rawle’s Ed., 1897), 203 Stat. of Canada (1891). 
p. 37. 204 Jord. 
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SUITS 


75. The term suit’ is of comprehensive signification, 
and applies to any proceeding in a court of justice in which a 
person pursues the remedy which the law allows him to 
recover a right or redress an injury.** The modes of 
proceeding may be various, but if a right be litigated between 
the parties in a court of justice, the proceeding by which 
the decision of the court is sought is a suit.” 

In its most extended sense ‘he word szz¢ includes not 
only a civil action but also a criminal prosecution.**” Usually, 
the words suzf and action are synonymous, although the term 
suit is of more general meaning, and is indefinitely applied 
to proceedings in law as well as equity, while the word action 
is applicable to proceedings at law.*** The term cause is, also, 
used to denote a suit or action. Cause, properly, signifies any 
question, civil or criminal, contested before a court of justice. 
Cause of action is the matter, or reason, for which a suit may 
be brought. A cause of action is said to accrue to a person 
when that person first comes to the right to bring an action.*” 

To commence suit is to demand something by the institution 
of process in a court; and to prosecute the suzt is to continue 
that demand.*”° 


CONFLICT OF LAWS 


76. The expression conflict of laws means the contra- 
riety of laws of different places upon the same subject; the 
doctrine which treats of the proper application of the 
contrary laws of different countries or states (jurisdictions) 
to matters or cases which may be affected by, or subject to, 
the laws of both jurisdictions. 

Where, as between the laws of two states or countries, 
each is sought to be applied in preference to the other, upon 
a controversy on facts occurring without the jurisdiction in 
which redress is sought, the existing condition is a conflict 


20510 Ill. App. 333 (1882). 20810 Ill, App. 333 (1882). 
2062 Pet. (U.S.) 464 (1829). 209 102 Ill. 272 (1882). 
20711 Fed. Rep. 251 (1882). 2106 Wheat. (U. S.) 408 (1821). 
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of laws. In international matters, the doctrine treats of the 
opposition between the laws of different countries, where 
the subjects of one country may have acquired rights, and 
become subject to duties, within the jurisdiction of another 
country.*”* 

As aterm of art, conflict of laws includes the deciding 
which law is, in such cases, to have superiority. It, also, , 
includes cases where there is no opposition between two 
systems of law, but where the question is how much force 
may be allowed to a foreign law with reference to which an 
act has been done, either directly or by legal implication, in 
the absence of any domestic law exclusively applicable to 
thescase.- 

The laws of every state affect and bind directly all prop- 
erty, real or personal, situated within its territory, all 
contracts made and acts done, and all persons resident within 
its jurisdiction, and are supreme within its limits by virtue 
of its sovereignty.”* Whatever force and obligation the 
laws of one country have in another depend upon the laws 
and municipal regulations of the latter, that is, upon its own 
proper jurisprudence and polity, and upon its own express 
or tacit consent.’* 


77. When a statute or the common law of a country 
forbids the recognition of the foreign law, the latter is of no 
force in that country; when the recognition of the foreign 
law is neither forbidden nor permitted by either the statute 
or common law, the question is, which of the conflicting laws 
(if they do conflict) is to have effect.” 

As between nations and states, the laws of one will be 
recognized and executed in another, where the rights of 
individuals are concerned, where those laws are not preju- 
dicial or oppressive to the rights and interests of the state 
or nations recognizing them.’** This practice is called 
comity of nations, and will not be conceded when the laws of 


2112 Kent’s Comm. 110. 214 Huberus, liber 1, title 3, Sec. 2. 
2121 Bouy. Law Dict. (Rawle’s Ed.) 392. 215 Story Confl. L. 23. 
2137 Wall. (U. S.) 151 (1868). 21613 Pet. (U. S.) 519, 589 (1839). 
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the foreign state or nation are contrary to its policy or 
prejudicial to its interests.” 

The rules governing the conflict of laws in matters of 
contract, property, negotiable instruments, and other subjects 
treated herein, are considered under their appropriate titles. 


21787 Mo. 8650, 354 (1866); 142 Mass. 58 (1886). 
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INTRODUCTION 


1. All rights which appertain to man are of one of two 
classes, zatural rights or acquired rights. The former belong 
originally and essentially to man, such as are inherent in his 
nature, and which he enjoys as man independent of any 
particular act on his side. ‘The latter are those which are 
owing to his own procurement. The right of providing for 
one’s preservation is of the one class; sovereignty, or the 
right of commanding, or the right of property, is of the 
other class.’ 

The term man, in its extended sense, includes all human 
beings, or any human being, whether male or female; man- 
kind, generally, of whatever sex, or whether adults or chil- 
dren. But where, by any constitutional or statute law, the 
voting franchise is given to a man, or male, possessing the 
necessary qualifications, maz is used in the ordinary or strict 
sense and does not include woman. 


PERSONS 


2. The word person, ordinarily in legal signification, 
includes both sexes. Under the phrase “‘every person of 
full age,’’ in a statute, women are comprised. ‘The term 
personal, as applied to rights, such as security, liberty, and 
property, is taken as meaning mankind generally. Persons 
are zatural or artificial.” 


3. Natural persons are such as the God of nature 
formed all human beings. Artificial persons are such as 


111 Ark. 519 (1851). 274 Ga. 795 (1885). 31 Black. Comm. 123. 
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are created by human laws for the purpose of society and 
government; such as bodies politic, or corporations, which 
derive their existence from legislation.* Another division of 
natural persons is into Judblizc and private. 


4, Public persons are those occupying official public 
offices; all others are private persons. Private persons 
are subdivided into zafzves and alzens. A native is a person 
born within the jurisdiction and allegiance of a given country, 
or government. Analien is one who resides in one country 
but who owes allegiance to a foreign country, or government; 
an unnaturalized resident foreigner. 


5. Citizens and Aliens.—A citizen is one who owes 
allegiance to a government and is entitled to protection 
from it; opposed to alien.* All persons born or naturalized 
in the United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the state wherein 
they reside.* 

A person cannot be a citizen of a state without being a 
citizen of the United States; but one may be a citizen of the 
United States without being a citizen of any particular state, 
as, for instance, an inhabitant of the District of Columbia.’ 
As a rule, however, citizenship in a state consists of citizen- 
ship of the United States with a fixed abode in the state. 
The right to vote, or to hold office, is not a test of citizenship, 
for minors and women are commonly citizens without those 
rights, and there are cases where aliens may hold office. 

In the United States and in England, the children of aliens 
born in either country, other than those of foreign ambassa- 
dors, are native-born citizens; in France, such children are 
aliens. 


6. An alien, while in the United States, is under its pro- 
tection, and is permitted to trade and conduct business, also, 
to sue and to be sued, and, according to the later statutes, to 
hold property both real and personal in the same manner as a 


494 U. S. 315 (1876). 6 Const. U. S., Amendt. XIV. 
5 Stand. Dict. 74 Dill. (U. S.) 425 (1876); Cent. Dict. 


§2 THE LAW OF PERSONAL RIGHTS 3 


native; he is not, however, permitted to hold any public 
office,* nor is he generally permitted to vote; but in some 
states, persons who have declared their intentions to become 
citizens are eligible to elective offices. A state cannot make 
a subject of a foreign government a citizen of the United 
States. That can only be done in the manner provided by 
the naturalization laws of congress.° 

Other divisions of persons are adults and infants, master 
and servant’ (which are treated under their appropriate 
titles), and sane and znsane. 


7. Sane and Insane Persons.—A sane person is one 
who has sound mind, memory, and understanding. Sanity 
is the reverse of insanity; the sanity of a person is always 
presumed.” 

Imsane persons are those of an unsound or deranged 
mind. The word zzsane is not confined in its application to 
persons who are wholly without understanding. It includes 
all persons who are on compos mentis (not of sound mind, 
memory, or understanding), which is the general term inclu- 
ding idiocy, lunacy, and other madness, without regard to the 
cause or duration of the malady.” 

' A lunatic is a person who has possessed reason but has 
lost it through disease, grief, or other cause; one whose 
unsoundness of mind is acquired, not congenital, as dis- 
tinguished from an idiot.** 

An idiot is one who has been without understanding from 
his nativity; total idiocy is total fatuity from birth.” 

The extent to which insane persons may enjoy their natural 
or acquired rights, or may contract, will be shown in the 
treatment of the various subjects in this Course.** In 
the present inquiry, it is intended merely to explain their 
classification. 


8 30 Cal. 185 (1866). 13 Cent. Dict. 


94 Dill. (U. S.) 425 (1876). 14 63 Iowa 152 (1885); 2 Phill. Eccl. (Eng.) 
10 See The Law of Parent and Child and 69 (1812). 

The Law of Master and Servant. 15 See The Law of Contracts, The Law of 
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RIGHTS OF PERSONS 
8. Personal rights, or the rights of persons considered 
in their natural capacities, are either absolute, such as belong - 
to particular men, merely as individuals; or relative, which 
are incident to them as members of society and standing in 
various relations to each other.** 


9. Absolute rights of individuals are those which are so 
in their primary and strictest sense; such as would belong to 
their persons merely in a state of nature, and which every 
man is entitled to enjoy whether out of society or in it.” 

Human laws define and enforce as well those rights which 
belong to a man considered as an individual, as those which 
belong to him considered as related to others. For the 
principal aim of society is to protect individuals in the enjoy- 
ment of those absolute rights, which were vested in them by 
the immutable laws of nature, but which could not be 
preserved in peace without that mutual assistance and inter- 
course which is gained by the institution of friendly and 
social communities. Hence, it follows that the first and 
primary end of human laws is to maintain and regulate the 
absolute rights of individuals.** 

The absolute duties which a man is bound to perform, consid- 
ered as a mere individual, are not the concern of municipal 
laws, which, in their end and intent, are only to regulate 
the behavior of mankind as they are members of society, and 
stand in various relation to each other. If aman have vices 
and make them public, and they become, by his bad 
example, of pernicious effect to society, it is the business of 
human laws to correct them.*° 


PRIMARY PERSONAL RIGHTS 
10. Primary personal rights are the right of personal 
security, the right of personal liberty, and the right of private 
property.” 
16] Black. Comm, 123. 19 Jhrd. 


17 bid. 124: 20 Jord. 129. The right of private property is 
18 Jbzd, considered under The Law of Property. 
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The right to preserve life is the most sacred of the rights 
of man. Liberty is freedom from all restraints but such as 
are justly imposed by law. Beyond that line lies the domain 
of usurpation and tyranny. Property is everything which 
has an exchangeable value, and the right of property includes 
the power to dispose of it according to the will of the owner. 
Labor is property and, as such, merits protection. The right 
to make it available is next in importance to the rights of 
life and liberty. It lies, to a large extent, at the foundation 
of most other forms of property.” 


11. Right of Personal Security. —This consists in a 
person’s legal and uninterrupted enjoyment of his life, his 
limbs, his body, his health, and his reputation.” 

Life is the immediate gift of God, a right inherent by 
nature in every individual. Life in contemplation of law 
does not begin at birth; an unborn child has legal rights, 
for it is a heinous misdemeanor to injure a woman who is 
pregnant with a child.” 

A man’s limbs are also the gift of the wise Creator, to 
enable him to protect himself from external injuries in 
a state of nature. To these, therefore, he has natural 
inherent right, and they cannot be wantonly destroyed or 
disabled without a manifest breach .of civil liberty. Both 
the life and limbs of a man are of such high value, in the 
estimation of the law, that it pardons even homicide if 
committed in self-defense, or in order to preserve them. 
For whatever is done by a man to save either life or 
member is looked upon as done upon the highest necessity 
and compulsion.* 

The law not only regards life and member, and protects 
every man in the enjcyment of them, but also furnishes him 
with everything necessary for their support. This natural 
life cannot legally be disposed of or destroyed by any 
individual, neither by the person himself, nor by any other 
of his fellow creatures, merely upon their own authority; 
2116 Wall. (U. S.) 127 (1872). 231 Black. Comm. 180. 
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but it may be forfeited for breach of the laws of society 
enforced by the sanction of capital punishment, although no 
one shall be deprived of his life but by the lawful judgment 
of his equals and by due process of law.” 


12. A constitutional vouchsafement in the United States 
is that no person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or indict- 
ment of a grand jury, except in cases arising in the land or 
naval forces, or in the militia, when in actual service in time 
of war or public danger; nor shall any person be subject for 
the same offense to be twice put in jeopardy of life or limb; 
nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be 
taken for public use, without just compensation.” 

Besides those limbs and members that may be necessary 
to aman in order to defend himself, the rest of his person 
or body is also entitled, by the same natural right, to security 
from the corporal insults of menaces, assaults, beating, and 
wounding, though such insults amount not to destruction of 
life or member. 


18. The preservation of a man’s health from such practices 
as may prejudice or annoy, which is one of the paramount 
objects of government, is a right to which every man is 
entitled.”” Therefore, the law will restrict a nuisance, which 
is anything wrongfully done or permitted that imposes or 
annoys one in the enjoyment of his legal rights;** as depos- 
iting noxious matter on the land of another, polluting well 
water, letting water accumulate and stagnate near another’s 
premises.”” 

For the preservation of the general health, the law will regu- 
late the inspection of the sanitary condition of lodging houses, 
dwellings, factories, workhouses, mines, cemeteries, and hos- 
pitals, and prevent the carrying on of any offensive business.*° 
251 Black. Comm. 131-134. 28 Am. & Eng. Encyc. of Law (ist Ed.), 
26 Const. U. S., Amendt. V. Vol. 16, p. 924 (note). 


271 Black. Comm, 184; 133 Ill. 465 (1891). 2952 Ga. 435 (1874). 
30111 U.S. 756 (1883); 97 U. S. 659 (1878). 
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14. The security of a man’s reputation or good name 
from the arts of detraction and slander are rights to which 
every man is entitled by reason and natural justice; since, 
without these, it is impossible to have the perfect enjoyment 
of any other advantage or right.” 


15. Defamation is the speaking or writing of words of 
a person which detract from his reputation or good fame.* 
Written defamation is termed /zbel, and oral defamation, 
slander.** The provisions of the law in respect to defama- 
tion, written or oral, are those of a civil nature, which give a 
remedy in damages to an injured individual; or of a criminal 
nature, which are devised for the security of the public.** 


16. Right of Personal Liberty. —Personal liberty 
consists in the power of locomotion, of changing situation, 
or moving one’s person to whatsoever place one’s own 
inclination may direct, without imprisonment or restraint, 
unless by due course of law.** 


17. Civil liberty is natural liberty so far restrained by 
human laws (and no farther) as is necessary and expedient 
for the general welfare of the public. It is the liberty of a 
member of society. That constitution or form of govern- 
ment, that system of laws, is alone calculated to maintain 
civil liberty, which leaves the subject entire master of his 
own conduct, except in those points wherein the public good 
requires some direction or restraint.*° 


18. Political liberty is the security with which, from 
the constitution, form, and nature of the established govern- 
ment, the people enjoy civil liberty.” 

Every citizen of the United States and every citizen of 
each state, as an attribute of personal liberty, has the right, 
ordinarily, of free transit from or through the territory of any 


31] Black. Comm. 134. 32 Bouv. Law Dict. 

33 The scope of our treatment of this subject does not lead into instruction con- 
cerning remedies for wrongs. Hence, defamation by libel or slander, which is regu- 
lated by statute in most jurisdictions, is simply chronicled to point the violation of 
security of reputation. 

34 Heard, L. & S1., Sec. 1. 36 Jbzd. 124, 126. 

351 Black. Comm. 134. 37 Jbid. 126 (note). 
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state. This freedom of egress and ingress is guaranteed to 
all by the clearest implication of the federal and state 
constitutions.” 

In England, whence our system of jurisprudence was 
derived, the right to personal liberty depends not on any 
express statute, but is the birthright of every freeman. The 
confinement of the person in any way is an imprisonment, 
so that keeping a man against his will in a private house, 
arresting or forcibly detaining him in the street, is an 
imprisonment. 


19. Another right of every citizen is that of applying 
to the courts of justice for redress of injuries. Since the 
law is the supreme arbiter of every man’s life, liberty, and 
property, courts of justice must, at all times, be open to the 
people and the law be duly administered therein.” 

In the United States, in all criminal prosecutions, the accused 
shall enjoy the right (guaranteed by the federal constitution) 
to a speedy and public trial, by an rmpartial jury of the state 
and district wherein the crime shall have been committed, 
and to be informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor; and 
to have the assistance of counsel for his defense.*® Excessive 
bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted.” 


20. Other constitutional rights, in the United States, are 
the right to vote, which shall not be denied or abridged, by 
the United States, or any state, on account of race, color, or 
previous condition of servitude; the rights of conscience— 
the right to worship the Supreme Being according to the 
dictates of the heart, to adopt any creed or hold any opinion 
whatever on the subject of religion, and to do or forbear to 
do any act for conscience’ sake, the doing or forbearing of 
which is not prejudicial to the public weal; the right to 


3871 Ala. 499 (1882). 41 Const. U. S., Amendt. VIII. 


39 Const. Pa., Art. I, Sec. 11, and con- 42 Const. U. S., Amendt. XV. 
stitutions of other states. 4317S. & R. (Pa.) 155 (1827). 


40 Const. U. S., Amendt. VI. 
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keep and bear arms, a well-regulated militia being necessary 
to the security of a free state.” 


21. The right to bear arms for the common defense 
does not mean the right to bear them ordinarily or com- 
monly for individual defense, but has reference to the right 
to bear arms for the defense of the community against 
invasion or oppression. A citizen has, at all times, the 
right to keep the arms of modern warfare and to use them 
in such manner as they may be capable of being used, with- 
out annoyance and hurt to others, in order that he may be 
trained and efficient in their use. Nevertheless, a state can 
regulate by statute the use of such arms as to manner, time, 
or place, due regard being had to the right to keep and bear 
them for the constitutional purpose; but the right to keep 
and bear arms cannot be absolutely prohibited.** 


22. Liberty of Speech and of the Press.—Within the 
comprehensive scope of the term liberty is liberty of speech, 
the right to speak facts and express opinions; and Ilzberty of 
the press, the right to print and publish the truth from good 
motives and for justifiable ends.” 

In the United States, these liberties are protected by the 
federal and state constitutions, which provide that no law 
shall be made abridging freedom of speech or of the press,” 
but every citizen is responsible for the abuse thereof.*° 


23. Liberty of the press means not only the liberty to 
publish, but complete immunity from legal censure and 
punishment for the publication, so long as it is not harmful 
in its character, when tested by such standards as the 
law affords.” 

In England, a fair publication of debate is privileged, and 
comments on legislative proceedings are not actionable, so 
long as a jury shall think them honest and made in a fair 
spirit, and such as are justified by the circumstances.” 


44 Const. U. S., Amendt. II. 47 Const. U. S., Amendt. I; Const. Pa., 
453 Tenn. 165 (1871); 31 Ark. 455 (1876); Art. I, Sec. 7. 

35 Tex. 473 (1871). 483 Pick. (Mass.) 313 (1825). 
46 Whart. Dict.; 3 Johns. Cas. (N. Y.) 393, 49 Cooley Const. Lim., p. 422. 

394 (1804); 53 N. J. Law 27 (1890). 50, R.4Q. B. (Eng.) 73 (1868); 


eo 7 
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Fair comment and criticism is the right which every person 
has to freely and honestly comment and express opinions 
upon all public men and public affairs open to public discus- 
sion. So, also, with literature; liberty of criticism, so long 
as it is fair, reasonable, and just, and is not characterized by 
such a reckless disregard of fairness as to indicate malice 
toward the author, is allowed the utmost latitude.” 

The distinction is broad between comment, or criticism, 
and allegations of fact, such as that disgraceful acts have 
been committed or discreditable language used. It is one 
thing to comment upon, or criticize, even with severity, the 
acknowledged or proved acts of a public man, and quite 
another to assert that he has been guilty of particular acts of 
misconduct.” 

The administration of justice is a subject for public com- 
ment, so long as the personal reputation of the person criti- 
cized is not assailed. Anything which assails the integrity 
or capacity of the judge of a court is a wrongful use of 
liberty of speech, or of the press, and, therefore, actionable.” 

The evidence of a witness given upon oath in a court of 
justice is a matter of public interest and importance, and a 
legitimate subject for fair and dona fide comment. So, the 
decisions handed down by a court of justice may be fairly 
commented upon without rendering the person so comment- 
ing liable for defamation.™ 


24. The right to comment and criticize the public acts of 
public men is not the peculiar privilege of the press; it is the 
right of every individual, although exercised mostly by the 
press. A man who speaks in a newspaper has no greater right 
than he who speaks out of it. A newspaper is no sanctuary 
behind which a person can shield himself for breaking the law. 
The law is the same in regard to newspapers as to individuals; 
and, although it is the right and object of newspapers to pub- 
lish all news concerning the public, yet, it is not permitted 
to make defamatory statements in doing so. 

51122 Mass. 235 (1877); 4 F. & F. (Eng.) 5211 App. Cas. (Eng.) 187 (1886). 


1,107 (1866); 3 C. & P. (Eng.) 311 5325 Ky. 540 (1829). 
(1828). 542Ir. R. C. L. 402 (1866). 
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A citizen has the right to speak the truth in reference to 
the acts governing public officers or individuals. The press 
is guaranteed the same right, but no greater right. The 
citizen has the right to criticize the acts of government, 
provided it be with the good motive of correcting what he 
believes to be existing evils and of bringing about a more 
honest administration of government. For like purpose and 
like motive, he may criticize the acts of public officials; and . 
for the honest purpose of subserving the public interests, he 
may criticize the fitness and qualifications of candidates for 
office, not only in respect to their ability, fidelity, and 
experience, but in respect to their honesty and personal 
rights. The press has precisely the same rights, but no 
more. The citizen may, in what he honestly believes to be 
in the interest of morals and good order and the suppression 
of immorality and disorder, criticize the acts of other indi- 
viduals; so may the press; but, in no case, has the citizen or 
the press the right to injure the rights of others, among the 
most sacred of which is the right to good name and fame. 
This negation extends to the denial of the right to speak, 
write, or print that which tends to injure the character or 
reputation of another, unless it be true in fact.” 


25. Protection of People in Business. — Liberty of 
speech and of the press may not go to the extreme of defa- 
ming or prejudicing a person in his profession, trade, or 
business. Words spoken or written of merchants, trades- 
men, and others, where credit is essential to successful prose- 
cution, are actionable in themselves, without proof of Special 
damage, if the words impute a want of credit or responsi- 
bility or suggest a charge of insolvency.” 

The law has always been considerate of the reputation of 
tradesmen, and when one publishes of a tradesman or 
merchant any matter in relation to his calling, which, if true, 
would render him unworthy of patronage, it being evident 
that the tendency of such publication is to bring the subject 


$5 Cooley Const. Lim. (6th Ed.) 518. 5644 N. W. (Minn.) 311 (1890); 92 Tenn. 
723 (1893). 
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thereof into disrepute and cause him injury, such publication 
would bé libelous without proof of any special damage; and 
the law’s restrictions extend, in its protection, to natural and 
artificial persons, and to all kinds of business.*’ 


ILLUSTRATIONS.—It is defamatory and actionable to publish of a 
brewer that he is guilty of disgusting practices in preparing his malt;** 
to advertise that an optician is a ‘‘licensed hawker’’ and a ‘‘quack in 
spectacle secrets’’;°® to publish of a person that he is a man of small 
business capacity;°° to publish of an undertaker, that he charged the 
family of a deceased person an exorbitant sum for services, and that he 
was intoxicated when such services were rendered;** to charge a 
religious institution with teaching and permitting dancing in the 
school, and, hence, that its administration is harmful to the moral and 
religious interests of the community;** to publish of a railway com- 
pany, that the ties in the roadbed are so rotten that travel over the 
same is dangerous to life and limb, or, that its engine and train crews 
are drunken or otherwise unfitted for their duties; to falsely state in a 
newspaper, that a business corporation is maintaining a precarious 
existence, and that it is not able to meet its financial obligations, and is 
tottering, bankrupt, and about to pass out of existence.** 


26. Privileged Reports of Mercantile Agencies. 

A mercantile, or commercial, agency, is an institution that 
ascertains, registers, and makes known to parties (sub- 
scribers), having an interest, the financial standing, general 
business reputation, and credit ratings of individuals, firms, 
and corporations, engaged in mercantile and industrial pur- 
suits. In England, these kinds of institutions are called 
trade-protection societies. 
- Such an agency is a lawful business, and, when conducted 
lawfully, is a benefit to society and trade, but no just reason 
can be given for a rule that would exempt it from liability 
for false and defamatory publications where other citizens 
would not be exempt.** 

The reports of mercantile agencies are privileged com- 
munications, exempting them from liability for statements, 
otherwise libelous, when, and only when, such reports are 


$72Stra. (Eng.) 898 (1795); 50 N. Y.Supp. ~§141N. E. (N. Y.) 409 (1895). 


161 (1898). 6298S. W. (Mo.) 851 (1894); 85 Fed. Rep. 
5817 Wend. (N. Y.) 49 (1837). 729 (1898). 
591 F. & F. (Eng.) 559 (1859). 6382 N. W. (Neb.) 28 (1900). 


60 102 Ala. 458 (1894). 6472 Tex. 115 (1888). 
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made to subscribers having an interest which the law will 
recognize in the information given, and this interest must be 
more specific than that which subscribers have in all persons 
reported, and must be an interest in a particular concern cr 
individual.°° 


27. In Canada, a stricter rule of liability is applied to 
mercantile agencies. A report is not privileged, although 
it be only communicated confidentially to a single subscriber 
to the agency on his application for information. To be 
privileged, the report must be based on the truth of the 
facts to which it relates.°° 

In England, by statute,*’ and in some of the United States, 
by similar statutes, no action can be maintained to charge 
any agency, or person connected therewith, for any repre- 
sentation made concerning the character, ability, or dealings 
in trade of any other person, unless the representation be in 
writing, signed by the parties sought to be charged.** 

A mercantile agency usually contracts that z¢s agents shall 
be considered the agents of its patrons (subscribers) and that 
it shall not be liable for the negligence of the agents. In an 
action upon such a contract, the latter will be enforced 
against a patron of the agency, who received incorrect 
information and sought to recover therefor. Having entered 
into the contract, though unwise, the patron must take the 
consequences.” 


28. Where an agency contracts that the correctness of the 
information is in no manner guaranteed, the agency will not 
be liable for loss occasioned to a subscriber by the wilful and 
fraudulent act of a subagent in furnishing false information.” 

Where, in an inquiry as to the standing of acertain grocer, 
report was made concerning another person of the same 
name, who was a grocer and a saloon keeper, the agency was 
not held liable, because such a mistake did not establish 


65 Am. & Eng. Encyc. of Law (1st Ed.), 67 Act of 9 Geo. [V, Ch. 14. 


Vol. 15, 281, citing 1 E. D. Smith 68 12 Phila. (Pa.) 31 (1878). 
(N. Y.) 279 (1851) and other cases. 697 W.N. C. (Pa.) 246 (1879); 6 Pa. Co 
663 Montr. Q. B. 83 (1887); 5 Montr. Q.B. Ct. Rep. 360 (1889). 


42 (1889). 7058 Fed. Rep. 174 (1893). 
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gross negligence on the part of the agency, the usual 
contract, \stipulating that correctness of information is not 
guaranteed and limiting liability, having existed; but, such a 
contract will not protect the agency from an error made in 
the publication of its books of reference giving the financial 
responsibility of merchants, and upon which the subscribers 
rely in selling goods.” 

An agency is not liable for defamation for publishing and 
circulating a daily report to subscribers of the execution of a 
chattel mortgage by a person;” nor for a report that a mort- 
gage is foreclosed against a person. 


29. Blacklisting is the publication of a list of delin- 
quent debtors, bankrupts, and insolvents, and distributing 
them to subscribers. It is resorted to to coerce the payment 
of claims and sent out usually by associations calling 
themselves organizations for the collection of bad debts.” 

To blacklist a person in writing, and thus publish of and 
concerning him that he is a delinquent debtor, when in fact 
he owes nothing, tends to injure his reputation, render him 
odious, and expose him to public contempt; and publishing 
a man’s name in a list of “dead beats and delinquents”’ for 
circulation among business men causes the same injury.” 
Such publications are defamations upon which actions may 
be brought against the offending parties; and, generally, the 
publication and issuing of a written communication which 
blacklists a person as a delinquent debtor of the writer, and 
which finds its way to the members of an association of 
which the writer is a member, is not a privileged communi- 
cation, but is a libel and actionable.” 


30. Privileged Communications.—A privileged 
communication is one made between such persons, or 
under such circumstances, that it involves no liability for 
defamation. Privileged communications are absolute or 
qualified. Absolutely privileged communications are fully 


7170 Hun (N. Y.) 334 (1893); 134 Pa. 161. 74 20S. E. (Ga.) 78 (1894). 

(1890). 75 25 S. W. (Tex.) 658 (1894). 
7257 Md. 38 (1881). 76 77 Wis. 236 (1890); 93 Ga. 633 (1894); 
7377 Wis. 236 (1890). 175 Mass, 454 (1900). 


$2 THE LAW OF PERSONAL RIGHTS 15 


protected by the law, and, as to such, no prosecution, civil or 
criminal, will lie, though averred to be malicious and false. 
Qualitied privileged communications are those made bona fide 
but without express malice; a prosecution will lie against the 
person making such a communication, if it be false and made 
with express malice. 


31. Absolutely privileged communications rest ° 
upon the doctrine of public policy, the interests and neces- 
sities of society requiring that the time and occasion of the 
publication or utterance, even though it be both false and 
malicious, shall protect the defamer from all liability to 
prosecution for the sake of the public good. It rests upon 
the same necessity that requires the individual to surrender 
his personal rights and to suffer loss for the benefit of the 
common welfare. This class is restricted to the narrow 
limits of judicial proceedings, parliamentary and legislative 
proceedings, and military and naval affairs.’ 


82. In England, in judicial proceedings, the statements of 
judges, counsel, suitors, witnesses, and jurors are absolutely 
privileged; such persons have absolute immunity from 
liability for defamatory words published in the course of 
judicial proceedings.” 

In the United States, the same doctrine prevails, but it is 
insisted that the statements of counsel, suitors, and witnesses, 
in order to be privileged, shall be pertinent and material to 
the case.”* 

In the discharge of his professional duty, counsel may use 
strong epithets, however derogatory to other persons they 
may be, if pertinent to the cause, and stated in his instruc- 
tions, whether the thing be true or false. But, if he mali- 
ciously travel out of his case for the purpose of slandering 
another, he would be liable to an action, and amenable to a 
just and often more efficacious punishment inflicted by public 
opinion.*° 


7711 Q.B. Div. (Eng.) 588 (1883); 64 Conn. 79 28 Iowa 51 (1869). 
223 (1894). 803 Chitty Pr. 887; 4 Wis. 358 (1867). 


784H. & N. (Eng.) 569 (1859). 
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383. Inthe interests of the public, great freedom is allowed 
in complaints and accusations, however severe, if honestly 
made with a view of having them inquired into, to have 
offenses punished, grievances redressed, and the law carried 
into execution: Still, this privilege must be restrained by a 
limit, such as that a party or counsel shall not avail himself 
of his situation to gratify private malice by uttering slan- 
derous expressions, either against a party, witness, or third 
person, which have no relation to the cause or subject-matter 
of the inquiry.” 


34. Not only the words uttered during the trial, but words 
used in an affidavit in the course of a legal proceeding, are 
absolutely privileged.*? When words, otherwise actionable 
in themselves, are spoken by a witness in giving his testi- 
mony in a judicial proceeding, they are prima facie privi- 
leged, and it is with the party complaining of them to estab- 
lish that they were not pertinent or material to the matter 
in controversy and that the speaker was actuated by malice. 
A witness is not bound to determine the materiality or per- 
tinence of questions put to him, and, in the absence of 
objection or warning from the court or the counsel engaged 
in the cause, may make truthful and direct responses to such 
questions without being liable to an action.** But a remark, 
wholly irrelevant to the inquiry, made by a person in the 
witness box, which is not called out by any question and is 
maliciously used, will not be privileged, and may, also, be 
regarded as contempt of court.** 


35. Where information is laid before a grand jury, or a 
competent judicial officer, charging another with a crime or 
misdemeanor, the communication is protected and the 
informer is free from liability;** but, if such informer reiter- 
ate his charge after the person informed against has been 
acquitted, he will be held responsible. 

A juror, whether grand or petit, has absolute immunity as 


8183 Fed. Rep. 803 (1897); 3 Metc.(Mass.) 8313 Wis. 193 (1860). 
193 (1841). 84] Harr. (Del.) 3 (1882). 
825 Ex. D. 53 (Eng.) (1879). 856 Blackf. (Ind.) 255 (1842). 


§2 THE LAW OF PERSONAL RIGHTS 17 


to anything he utters in the jury-room concerning a case, 
within the scope of his official duties.** 

Statements made in the pleadings by parties, if applicable 
and pertinent to the subject of inquiry, are covered by the 
rule of absolute privilege; and, by the same rule, pertinent 
remarks, in open court, of a party conducting his own case, 
are privileged.*’ 


36. In legislative proceedings, all statements made offi- 
cially, pertaining to the proceedings, are absolutely privileged, 
as well as all written words and reports. Included are state- 
ments made in the legislative hall, committee room, or out- 
side of both, if they concern the official business. These: 
privileges are sacred, not to protect the members against 
prosecution, but to support the rights of the people, by ena- 
bling their representatives to execute the functions of their 
office without fear of prosecution, civil or criminal.” 


37. A qualified, or conditional, privileged com- 
munication comprises statements made dona fide upon sub- 
ject-matter in which the communicator has an interest, or in 
reference to which the communicator has an interest and duty 
to a person having a corresponding interest and duty. Sucha 
communication is privileged although it contain defamatory 
matter, which, without this privilege, would be actionable.” 

The occasions which give rise to the privilege of speaking 
or publishing words, which otherwise would be defamatory 
and actionable, are various. Thus, memorials to officers of 
state respecting the conduct of magistrates and officers; 
comments upon the character of candidates for office; com- 
munications in matters of public interest in which the general 
public is concerned; communications in the interests of third 
persons, or for the protection of the party’s own interest; 
communications respecting the character of the servants or 
the credit and responsibility of tradesmen; or those made in 


86 42 Vt. 1 (1869). 891 Camp. (Eng.) 269 (note) (1808): 71 


872 Bur. (Eng.) 810 (1759); 72 Fed. Rep. Towa 301 (1887); 79 Ill. App. 406 
808 (1896); 18 Bush (Ky.) 480 (1877). (1898): 9 Ont. (Can.) 593 (1885); 111 Pa. 
3890 L. R. Ir. (Eng.) 600 (1887); 4 Mass. 404 (1886). 


1 (1808), 
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the performance of social, moral, or legal duties—all come 
within the class of qualified privileged communications.” 

In these cases, the only effect of the change of the rule is 
to remove the usual presumption of malice. It then becomes 
incumbent on the party complaining to show malice, either 
by the construction of the spoken or written matter, or by 
facts and circumstances connected with that matter, or with 
the situation of the parties, adequate to authorize the conclu- 
sion. Proof of express malice so given will render the publi- 
cation, petition, or proceeding, libelous. Falsehood and the 
absence of probable cause will amount to proof of malice.*’ 


388. Where a confidential relation exists between two 
persons, such as husband and wife, father and son, master 
and servant, and principal and agent, either will be privileged 
in communicating to the other information for which he has 
not asked. So, also, a father, guardian, or an intimate friend, 
may warn a young man against associating with a particular 
individual.°’ 

Though defamatory of a third person, information or 
direction given by the principal or employer to his agent or 
employe in good faith, and having relevance to the subject- 
matter of the agency, will be conditionally privileged.” 
And, upon like principle, the communication of an agent or 
servant to his principal or master, respecting the business of 
his employment, is privileged. Thus, where the cashier of 
a bank confides to a stockholder matter in reference to the 
solvency of one who was surety upon an official bond to the 
bank, the communication is privileged.” 

The relation of physician and patient and those in attend- 
ance is of such confidential nature that statements made 
by a physician giving a warning against a druggist’s 
incompetency, or against a butcher on the ground that he 
sold bad meat, are privileged.** 


9049 N. J. Law 417 (1887). 9453 N. J. Law 438 (1891). 


913 How. (U. S.) 266 (1845). 95 Am. & Eng. Encyc. of Law (2d Ed.), 
22 Odgers, Libel and Sland. (3d Eng. Vol. 18, p. 1,038, citing 2 F. & F, 

Ed.), pp. 234, 235. (Eng.) 590 (1861); 2 Marv. (Del.) 166 
2310 C. B. (Eng.) 583 (1851); 100 N. C. (1895). 


397 (1888); 89 Ga. 520 (1892). 
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39. Slander of title to property is an unfounded pub- 
lication that a person has no title to either real or personal 
property of which he is the owner.’ It may be committed 
orally, or in writing, or by printing, and must be made under 
such circumstances that the law will imply malice, or malice 
must be proved. Special damage must also be shown, such, 
for instance, that a bargain to sell land is lost. Unless the 
falsity of the words published, the malicious intent with 
which they were uttered, and a pecuniary loss or injury to the 
person owning the property be shown, the action cannot be 
maintained. If the alleged infirmity of the title exist, the 
action will not lie, however malicious the intent to injure 
may have been, because no one can be punished in damages 
for speaking the truth.°’ 


CORPORATE TRUSTS AND LABOR 
COMBINATIONS 


40. “There are many objects, of great value to man, 
which cannot be attained by unconnected individuals, but 
must be obtained, if obtained at all, by association.’ 
Whatever the motive and purpose of formation, the law 
recognizes the right of persons to associate in business and 
in labor. There is scarcely an occupation or branch of trade, 
from the largest to the smallest, that does not feel the exci- 
ting and invigorating influence of the instrumentality of 
association.”® 


DEFINITIONS 


41. An association is an organized union of persons 
for a common purpose; synonymous with the term are com- 
panionship, fellowship, friendship, and society. 


42. A corporate trust is a combination of individuals, 
partnership firms, or corporations, to control their several 


96 60 Cal. 160 (1882); 108 N. Y. 445 (1888). 28 Daniel Webster’s speech (Pittsburg, 
9727S. E. (N. C.) 109 (1897). Pa., July, 1833). 
995 Fla. 510 (1854). 
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pursuits under one direction. It is essentially an agreement 
among producers and venders of certain commodities for 
their mutual protection and profit.*” 

The common device employed to form a corporate trust 
out of a number of corporations is the transfer of the stock 
of the several corporations to a central committee, or board 
of trustees, who issue in return certificates to the stock- 
holders of all, entitling the holders to dividends or to a share 
in the profits of the combined business, the object being to 
enable the trustees to elect directors in all the concerns, to 
control and suspend at pleasure the work of any, and, thus, 
to economize expenses, regulate production, and destroy 
competition, or at least to control the latter. 


43. A trades-union is a confederation of workmen 
of the same trade, or of allied trades, for the purpose of 
securing, by united action, mutual support, and protection, 
improvement of their industrial conditions, especially in 
the regulation of wages and hours of labor. Trades- 
unions, usually, achieve their object by means of strikes, 
and incident to strikes are boycotts and picketing. Com- 
binations of employers resort for their protection to lock- 
outs and blacklists; trades-unions, also, frequently resort to 
blacklists. 


44, A strike is a preconcerted quitting of work by 
workmen in order to compel an employer to accede to some 
demand; as an increase of wages, a change in the hours of 
labor, or in the mode of conducting the business, or to 
enforce some particular policy in the character or number of 
the men employed.” 


45. A boycott,* in the popular acceptation of the term, 
is an organized effort to exclude a person from business 


100 The Forum, Vol. 8, p. 61. 10158 N, Y. 578 (1874). 

* Origin of Boycott.—An idea of the real meaning of the word boycott may be 
gathered from the circumstances in which it originated, as narrated by Mr. Justin 
McCarthy. In his work entitled ‘England Under Gladstone,’’*he says: “The strike 
was supported by a form of action, or rather inaction, which soon became historical 
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relations with others by persuasion, intimidation, and other 
acts which tend to violence, and thereby coerce him, through 
fear of resulting injury, to submit to dictation in the manage- 
ment of his affairs.*°? 


46. A lockout is a refusal on the part of an employer 
to furnish work to his employes in a body, intended as a 
means of coercion. A lockout of employes by employers is 
permitted by the law as part of the right of employers to 
conduct their business in their own way; however, if employes 
be working under contract and by a lockout the contractual 
relations will be violated, the lockout is illegal.*” 


47. A blacklist, in this connection, is a list of persons 
marked out for special avoidance, antagonism, or enmity on 
the part of those who prepare the list, or those among whom 
it is intended to circulate; as, where a trades-union blacklists 
workmen who refuse to conform to its rules, or an employer 
blacklists employes who have been discharged for neglect of 
duty or for other reasons.** 


48. A conspiracy is an agreement or combination 
between two or more persons to do an unlawful act, or to 


Captain Boycott was an Englishman,an agent of Lord Earne, and a farmer of 
Lough Mark, in the wild and beautiful district of Connemara. In his capacity as 
agent he had served notices upon Lord Earne’s tenants, and the tenantry suddenly 
retaliated in a most unexpected way by,in the language of schools and society, 
sending Captain Boycott to Coventry in avery thorough manner. The population 
of the region for miles around resolved not to have anything to do with him, and as 
far as they could prevent it,not to allow any one else to have anything to do with 
him. His life appeared to be in danger—he had to claim police protection. His 
servants fled from him as servants flee from their masters in some plague-stricken 
Italian city. The awful sentence of excommunication could hardly have rendered 
him more helplessly alone for atime. No one would work for him, no one would 
supply him with food. He and his wife had to work in their own fields themselves, 
in most unpleasant imitation of Theocritan shepherds and shepherdesses, and play 
out their grim eclogue in their deserted fields with the shadows of the armed con- 
stabulary ever at their heels, The Orangemen of the north heard of Captain Boycott 
and his sufferings, and the way in which he was holding his ground, and they organ- 
ized assistance and sent him down armed laborers from Ulster. To prevent civil 
war the authorities had to send a force of soldiers and police to Lough Mark, and 
Captain Boycott’s harvests were brought in and his potatoes dug by the armed 
Ulster laborers, guarded always by the little army.’ 55 Conn. 76, 77 (1887). 


1023 Railw. Corp. Law J. 561 (1888). 104 Black’s Law Dict. 
10377 Hun (N. Y.) 215 (1894). 
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accomplish a purpose, lawful in itself, by means that are 
criminal or unlawful.**” 


49, Picketing is the act of trades-unionists in sending 
men to watch and annoy men in a mill or shop not working 
under the union; or the act of strikers in stationing some of 
their number at the premises to watch and annoy men who 
have taken their places, or to intimidate persons who desire 
to engage to work in their places. 


LEGALITY OF TRUSTS 


50. Atrust, as an incorporated association, having legis- 
lative permission to operate, and managing and controlling 
its affairs by its directors, is legal; but, by the federal anti- 
trust act, every contract or combination, in the form of a 
trust or otherwise, or conspiracy in restraint of trade or 
commerce among the several states, or with foreign nations, 
also, every attempt to monopolize any part of such trade or 
commerce, is illegal.*°® 


51. A monopoly is the exclusive right, power, or 
privilege of engaging in a particular traffic or business, 
or the resulting absolute possession or control; any com- 
bination among merchants to raise the price of merchandise, 
to the detriment of the public. By the constitution of some 
states, it is declared that monopolies “‘are contrary to the 
genius of a free government, and ought not to be allowed.’’*”” 

It is clearly intended by the federal antitrust act, before 
mentioned,.to declare monopolies by combinations illegal. 
To constitute the offense of monopolizing or attempting to 
monopolize under that act, it is necessary to acquire, or 
attempt to acquire, an exclusive right in such commerce by 
such means as are adequate to prevent others from engaging 
therein.*”* 

A monopoly exists where all, or nearly all, of an article 
of trade or commerce within a community or district is 


105] Wheel. Cr. Cas. (N. Y.) 142 (1823). 107 Consts. Md., N. C., and Tenn. 
106 26 U. S. Stat. (1890), c. 647, p. 209. 10852 Fed. Rep. 104 (1892). 
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brought within the hands of one man or set of men, as to 
practically bring the handling or production of the com- 
modity or thing within such single control to the exclusion of 
competition or free traffic therein.” An agreement, the 
purpose or effect of which is to create a monopoly, is unlaw- 
ful, if it relate to some staple commodity or thing of general 
requirement and use, or of necessity, and not something of 
mere luxury or convenience. 

Combinations between individuals or firms for the regu- 
lation of prices and of competition in business are not 
monopolies, and are not unlawful as in restraint of trade, 
so long as they are reasonable and do not include all of a 
commodity or trade, or create such restrictions as materially 
affect the freedom of commerce.**® 


52. Insome states, statutes, which differ in some respects 
in language, declare it unlawful for any person, partnership, 
company, association, or corporation to enter into any con- 
tract or combination whereby a common price shall be fixed 
for any article or product, or whereby the manufacture or 
sale thereof shall be limited or interferred with, or whereby 
the profits of the manufacture or sale of any product shall be 
made a common fund to be divided among the parties to the 
combination.*”* 

In some states, by statute, it is unlawful for any stock 
corporation to combine with any other corporation for the 
prevention of competition.”* In deciding whether a business 
combination is or is not lawful, the test is whether, in con- 
ducting its business, it is doing so in lawful competition 
with others or not. Competition, in itself, is lawful, and no 
matter how sharp it may be or what injury may result from 
it, a person has no remedy; for, otherwise, the very life of 
trade would be killed. But, as in other branches of law, a 
person cannot use lawful means to do an unlawful act, so, if 
a person without a lawful intent injure the business of 


109415 Cal. 16 (1896). 111 Neb. Sess. Laws (1889), p. 516; Ill. Sess. Laws (1891) 
110 Jozd, 206; Iowa Acts (1890), c. 28, p. 41, and other states. 
112N, Y. Stat. (1890), p. 1,069. 
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another by means of competition in business, the person 
injured has a legal remedy. 


538. <A trader may lawfully engage in the sharpest com- 
petition with those in a like business by holding out extra- 
ordinary inducements, by representing his own wares to be 
better and cheaper than those of others, yet, when he over- 
steps that line and commits an act with the malicious intent 
of inflicting injury upon his rival’s business, his conduct is 
illegal, and, if damage result from it, the injured party is 
entitled to redress.*** 

Persons engaged in any trade or business may, to such 
limited extent as may be fairly necessary to protect their 
interests, enter into agreements which will result in dimin- 
ishing competition, thus increasing prices. Just the extent 
to which this may be done courts have been careful not to 
define, just as they have refused to set monuments along the 
line between fairness and fraud; but the presumption is 
always against the validity of such agreements.*** 

A combination to fix prices and to diminish competition is 
not unlawful, if its purpose be to fix reasonable prices and 
not to entirely stifle competition. It is permitted that busi- 
ness combinations may organize to prevent undue competi- 
tion, and, to a certain extent, to prevent due competition, but 
it is not permitted to such organizations to conduct their 
business in such a manner as to entirely prevent general 
competition; the courts draw a line as to how far a combina- 
tion may go in order to suppress competition, and to what 
extent they may suppress it, different cases having drawn 
the line at different places, but, in no case, have they per- 
mitted a combination to suppress and stifle any and all 
competition. 


54. Lawful combinations in trade are not condemned, 
and self-preservation may justify the prevention of undue and 
ruinous competition, by combination, when the prevention is 
sought by fair and legal methods.’ It is legitimate to 


11356 N. J. Law 823 (1893). 415148 N, Y. 58 (1895). 
11423 Am, Law. Reg. N.S. 648. 
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combine capital for all the mere purposes of trade for which 
capital may, apart from combination, be legitimately used in 
trade; but, if the motives of a combination be to oppress, 
the means they use unlawful, or the consequences to others 
injurious, their confederation will become a conspiracy.*** 

The question whether a business combination is unlawful 
or not, is, also, tested by the contracts into which it 
enters.”*’ If it enter into contracts which are in restraint 
of trade and endeavor to enforce them, and the court so 
finds, it will declare the contracts void and the combination 
will be enjoined from carrying on its business. 

An agreement in general restraint of trade is contrary to 
public policy, illegal, and void; but, an agreement in partial 
or particular restraint upon trade has been held good, where 
the restraint was only partial, consideration adequate, and 
the restriction reasonable.** 


55. Blacklisting.—As part of an employer’s right to 
conduct his business, he may discharge any one from his 
service, unless to do so would be in violation of the con- 
tractual relations with the employe; but, the right to dis- 
charge does not imply a right to be guilty of a violent or 
malicious act which may result in the injury of a discharged 
employe. Therefore, an employer, such as a railway com- 
pany, may keep a record of the causes for which the 
employes are discharged, but, the statements in the record 
must be truthful. 

In some states, by statute, blacklisting discharged employes 
by a corporation, or by a combination of employers, to pre- 
vent any discharged employes from obtaining employment, 
or otherwise to attempt to prevent such employes from 
obtaining employment, is declared to be a misdemeanor.*”” 
In other states, the publication and circulation among its 
officers and employes of a list of discharged employes 
who are considered incompetent and untrustworthy, is not 


11693 L. R. Q. B. Div. 598 (1889); 68 Pa. 11879 Ill. 346 (1875). 


173 (1871). 119 Mont. Laws (1891), p. 257; Ga. Acts 
11 7See The Law of Contracts. (1890-1), p. 183. 
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libelous, unless malicious and false, and a person who is on 
the list has no action, unless he can show that the publica- 
tion is malicious and known to be false.** 


LABOR COMBINATIONS 


56. In the United States, there has never been any 
question of the legal right of workmen in any trade to com- 
bine for the purpose of controlling their own members in 
their actions, and to impose penalties upon them alone. 
Whether denominated trades-unions, labor-unions, knights 
of labor, united workers, amalgamated associations, or what 
not, the right of persons to associate in labor is recognized 
by the law. In some states, it is a misdemeanor to discharge 
workmen merely because of their membership in such bodies, 
or to exact pledges from them that they will not join.’ The 
constitutionality of such legislation has, however, in some 
jurisdictions, been seriously questioned.*** Such _ trades- 
unions are, usually, empowered by the statute to adopt 
special trade marks to distinguish the product of the labor 
of their members, with leave to register such trade marks in 
the office of the secretary of state, and imposing a penalty 
for the counterfeiting of the same.*”* 


57. In England, before the year 1824, the industrial legis- 
lation of the country leaned decidedly in favor of the masters. 
To exercise a trade in any town without having previously 
served an apprenticeship of seven years was a penal offense. 
To entice artisans to settle abroad was, also, punishable crimi- 
nally, and all artificers refusing to return to England within six 
months, after warning given by the British ambassador, were 
deemed aliens and forfeited their lands and goods.** It was 
a criminal offense, punishable by three months’ imprisonment, 
for any persons, other than a single journeyman and his 


12073 Tex. 568 (1889). 123Stats. of N. H. (1895), Pa. (1895). 


121 Stats. of Ind. (1893), Ill. (1893), N. J. Mass. (1895). 
(1894). 1244 Black. Comm. 160. 


122318. W. (Mo.) 781 (1895). 
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master, to enter into a contract for shortening the hours of 
labor, or for obtaining an increase of wages.’ 

By a statute passed in 1824, the former acts relating to 
combinations of masters as to wages, time of working, 
quantity of work, etc., were repealed, and subsequent 
statutes have made it a criminal offense for masters to 
force their workmen to belong to clubs, or to prevent them 
from hiring themselves out. The laws preventing artificers 
from going abroad have also been repealed.’*” 


LAWFUL PURPOSES OF LABOR-UNIONS 


58. Associations with the avowed object of protecting 
the rights of workmen exist in most all civilized countries, 
especially in England, Canada, and the United States, where 
legislation with respect thereto and judicial interpretation of 
whose purposes have been the subject of much concern. 
Statutes in nearly all of the United States expressly provide 
for the formation of trades-unions, and there is scarcely a 
judicial tribunal, federal or state, that has not been called 
upon to wrestle with questions which have been raised by 
the operation of these associations. 

Of primary importance is the judicial declaration that the 
organization or the cooperation of workmen is not against 
any public policy. It has the sanction of law, when it is for 
such legitimate purposes as that of obtaining an advance in 
the rate of wages or of maintaining the rate. To combine 
for lawful purposes is proper and praiseworthy, and, perhaps, 
falls within that general view of human society which per- 
ceives an underlying law that men should unite to achieve 
that which each by himself cannot achieve, or can achieve 
less readily.’ 


59. All men are freemen, and, so long as they do not 
interfere with the rights of others, they may do with their 
own whatever they please. “In the highest sense, a man’s 
arm is his own, and, aside from contract relations, no one 


125 Stimson, Handbook of Labor Laws, 1264 Black. Comm. 160, 161, and notes. 
p. 173. 127152 N. Y. 33 (1897). 
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but he can direct when it shall be raised to work, or shall be 
dropped to rest. The individual option to work or to quit is 
the imperishable right of afreeman. But the raising and drop- 
ping of the arm is the result of a will that resides in the brain, 
and, much as it may be desired that such wills should remain 
independent, there is no mandate of law which prevents their 
association with others, and response to a higher will.’’*” 

Every man has a right to determine what branch of busi- 
ness he will pursue and to make his own contracts with 
whom he pleases and on the best terms he can. He may 
change from one occupation to another, and pursue as many 
different occupations as he pleases, and competition in 
business is lawful. He may refuse to deal with any man or 
class of men. And it isno crime for any number of persons, 
without an unlawful object in view, to associate themselves 
together and agree that they will not work for or deal with 
certain men or classes of men, or work under a certain price, 
or without certain conditions.’ The legality of such 
association will depend upon the means to be used for its 
accomplishment. If it is to be carried into effect by fair 
or honorable and lawful means, it is innocent; if by false- 
hood or force, it may be stamped with the character of 
conspiracy.**° 

Moreover, every man has a right, under the law, as 
between himself and others, to full freedom in disposing of 
his own labor or capital according to his own will, and any 
one who invades that right without lawful cause or justifica- 
tion commits a legal wrong, and, if followed by an injury 
caused in consequence thereof, the one whose right is thus 
invaded has a legal ground of action for such wrong.*** But, 
freedom does not imply a right in one person, either alone 
or in combination with others, to disturb or annoy another, 
either directly or indirectly, in his lawful business or occupa- 
tion, or to threaten him with annoyance or injury to compel 
him to do any act against his will.**” 


128 62 Fed. Rep. 828 (1894), p. 831. 131176 Ill. 608 (1898), p. 615. 
129 106 Mass. 14 (1870); 75 Me. 225 (1883). 132106 Mass. 15 (1870). 
1304 Metc, (Mass.) 111 (1842), p. 184. 
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60. Within reasonable limits, labor associations are not 
only lawful, but are beneficial when they do not restrain indi- 
vidual liberty and are under enlightened and conscientious 
leadership. Employes have a right to organize into, or to 
join, a labor-union which shall take joint action as to their 
terms of employment. It is of benefit to them and to the 
public that laborers should unite in their common interest 
and for lawful purposes. They have labor to sell, and, if 
they stand together, they are often able, as an association, 
to command better prices for their labor than when dealing 
singly with rich employers, because the necessity of the 
single employe may compel him to accept any terms offered 
him. The accumulation of a fund for the support of those 
who feel that the wages offered are below market price is 
one of the legitimate objects of such organization. They 
have, as well, the right to appoint officers who shall advise 
them as to the course to be taken in their relations with 
their employer. They may unite with other unions. The 
officers they appoint, or any other person to whom they 
choose to listen, may advise them as to the proper course to 
be taken by them in regard to their employment, or if they 
choose to repose such authority in any one, may order them, 
on pain of expulsion from their union, peaceably to leave the 
employ of their employer, if any of the terms of their 
employment are unsatisfactory.** 


UNLAWFUL ACTS OF LABOR-UNIONS 


61. Labor societies, lawful and laudable as they may be 
in the organizations, have no particular legal status or 
authority. ‘They stand before men and the law like other 
social organizations, and, in the commission of unlawful 
acts, the members may be held amenable to the law.** It 
is criminal to organize for the invasion of the rights of 
others; and, if one workman, or set of workmen, attempt by 
force, threats, or intimidation, to coerce another man, or set of 
men, in the fair exercise of the rights they hold to fix their 


13362 Fed. Rep. 808 (1894), p. 817. 13427 Fed, Rep. 445 (1886). 
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own price for that labor which is every man’s own, it is 
oppression, and any combination for such purpose is a 
conspiracy.*** : 

Any number of workmen may agree among themselves 
that they will not work below certain rates, but they have no 
right to compel, against their will, other men from accepting 
employment at rates which are satisfactory to them. An 
organization of workmen is in line with good government 
when it is intended as a legitimate instrumentality to 
promote the common good of its members. If it militate 
against the general public interest, if its powers be directed 
toward the repression of individual freedom, then, it is 
unlawful.*** 


62. The social principle which justifies labor organiza- 
tions is departed from when they are so extended in their 
operation as to injure others. Public policy and the interest 
of society favor the utmost freedom in the citizen to pursue 
his lawful trade or calling, and if the purpose of an organiza- 
tion or combination of workmen be to hamper or to restrict 
that freedom, and, through contracts or arrangements with 
employers, to coerce other workmen to become members 
of a union, under the penalty of the loss of their employ- 
ment, the purpose is an unlawful one and conflicts with 
that principle of public policy which prohibits monopolies.**’ 

A boycott is not unlawful, unless attended with some act, 
in itself, illegal.*°° But persons have no right to institute an 
unlawful boycott, whether they be employes doing so in 
order to destroy their employer’s business, or whether the 
boycott is by tradesmen against a particular dealer. A com- 
bination in the nature of a boycott is unlawful that causes a 
loss to one person by coercing others, against their will, to 
withdraw from him their beneficial intercourse, through 
threats that, unless those others do so, they will cause 
similar loss to them;**® or that obstructs an employer in the 


1352 Daly (N. Y.) 1 (1867). 13854 Minn. 223 (1893). 
136 152 N. Y. 33 (1897). 13915 Q. B. Div. (Eng.) 476 (1885). 
137 Jbid. 
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conduct of his business;**° or a combination of two or more 
persons to constrain an employer to discharge a particular 
workman, by threatening to prevent his obtaining other 
workmen; or to constrain a workman to join a certain 
organization, by threatening to prevent him from obtaining 
work, unless he does so.*** 


LEGALITY OF STRIKES 


63. The legality or illegality of a strike depends on the 
means by which it is enforced, and on its objects. It may be 
_ criminal, as if it be a part of a combination for the purpose 
of injuring or molesting either master or men; or it may be 
simply z/legal, as if it be the result of an agreement depriving 
those engaged in it of their liberty of action; or it may 
be perfectly zzzocent and legal, as if it be the result of the 
voluntary combination of men for the purpose only of bene- 
fiting themselves by raising their wages, or for the purpose 
of compelling the fulfilment of an engagement entered into 
between employers and employes, or for any other lawful) 
purpose.**” 


64. To carry out the method of protection and welfare 
for which it is lawful for workmen to combine, they may quit 
work altogether by a preconcerted movement, more com- 
monly called a strike. Unless they be under contract, 
employes may quit work at pleasure. When workmen have 
the right to strike, that is, when they are not under contract, 
the fact that they simultaneously avail themselves of the 
right does not render the act of quitting work criminal. 
And the members of a trades-union may, by peaceable 
persuasion, induce the employes of another to quit work and 
go on a strike, provided the persuasion be not for an unlaw- 
ful purpose;** but, if the men who are thus appealed to 
be working under contract and their employer be damaged 
by the strike, he will be entitled to a legal remedy, 


140 147 Mass. 212 (1888); 64 Mich. 252 (1887). 14363 Fed. Rep. 310 (1894). 
14167 Vt. 690 (1894). 14493 Fed. Rep. 748 (1885). 
1427,,R.4Q. B. (Eng.) 602, 612 (1869). 
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although only peaceable persuasion was used to induce his 
men to quit work." 

It is claimed that these principles should not be applied in 
the case of employes of a railroad company, which, under 
legislative sanction, constructs and maintains a public high- 
way primarily for the convenience of the people, and in the 
regular operation of which the public is vitally interested. 
In the absence of legislation to the contrary, the right of one 
in the service of a public corporation to withdraw therefrom 
at such time as he sees fit, and the right of the managers of 
such a corporation to discharge an employe from service 
whenever they see fit, must be deemed so far absolute that — 
no court will compel him, against his will, to remain in such 
service, or actually to perform the personal acts required in 
such employment, or compel such managers, against their 
will, to keep a particular employe in their service.** But, a 
strike by a combination of railroad employes, is, in itself, 
unlawful, if the concerted action be knowingly and wilfully 
directed by the parties to it for the purpose of obstructing 
and retarding the passage of the mails, or in restraint of trade 
and commerce among the states.”*’ 


65. However, the laws for the protection of trade have, 
in recent years, been materially modified by the admission 
of exceptions, as industrial progress has rendered specific 
applications of the principles no longer necessary. The most 
notable exception, perhaps, is that in favor of labor combi- 
nations. ‘This is due, in England and Canada, to the passage 
of express statutes; but, in the United States, the admission 
of the exception is largely due to the action of the courts 
themselves. *** 

In England, it is declared by statute, that an agreement or 
combination of two or more persons to do or procure to be 
done any act in contemplation or furtherance of a trade 


14521 Cin. Law Bul. 223. 148 Am. & Eng. Encyc. of Law (2d Ed.), 
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dispute, between employers and workmen, shall not be 
indictable as a conspiracy, if such act committed by one 
person would not be indictable as a crime.**® 


ARBITRATION 


66. In some of the United States, statutes provide for 
boards of arbitration for the adjustment of trade disputes 
between employers and their workmen.’** A federal statute, ° 
passed in 1888, makes similar provisions for disputes between 
railroad companies and their employes. It was by virtue of 
this statute that the president, in 1894, appointed a commis- 
sion to investigate the Chicago riots. 

In England, in 1867, an act was passed establishing 
“equitable councils of conciliation,’ for the settlement of 
wage disputes and the adjustment of kindred labor con- 
troversies. In 1872, further and more extensive provision 
was made for the introduction of the principle of arbitration.*™ 


COLLECTION OF DEBTS BY CRIMINAL 
PROCESS 


67. No man can lawfully invoke the aid of the criminal 
process of the law to have decided a question of property, 
or the question affecting the indebtedness due from one 
individual to another, or other civil rights.**” 

Debts are contracts, rights existing between individuals 
which do not pertain to, or affect, the community generally. 
Legal actions for contracts, and for all rights between indi- 
viduals, are exercised and enforced in the civil courts only; 
a criminal court, which is a tribunal for the trial of criminal 
cases—offenses against the community, affecting all the 
people in the community—is not the proper jurisdiction in 
which to bring an action affecting only the parties in interest. 


149 Conspiracy and Protection of Prop- 151 Schouler, Dom. Rel., Sec. 456, citing 
erty Act (1875) (38 and 89 Vict., c. 86) 80 and 381 Vict., c. 105 (1867); 35 and 36 
(1891); 2 Q. B. 549, note 557. Vict. (1872). 

150 Stats. of Mass. (1890), Ohio (1893), N. 15249 Tex, 181 (1878); 86 Tex. 497 (1894). 
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Where a person endeavors or attempts by a criminal 
process to collect a debt, he is liable to the person he has 
had arrested in an action for malictous prosecution,*** for any 
motive, other than that of simply instituting a prosecution 
for the purpose of bringing a person to justice, is a malicious 
motive on the part of the person who acts in that way.’™ 


MALICIOUS PROSECUTION 


68. A wanton prosecution made by a prosecutor in a 
criminal proceeding, or by a plaintiff in a civil suit, without 
probable cause, by a regular process and proceeding, which 
the facts did not warrant, as appears by the result, is a 
malicious prosecution.*” 

An arrest by a legal warrant on a criminal charge to 
compel the satisfaction of a mere private civil demand is a 
misuse of process, a fraud upon the law, and an illegal arrest 
as respects the party who knowingly and purposely perverts 
the machinery of the law in that way.*”* 

If, as a matter of fact, a criminal prosecution be instituted 
for some collateral purpose, and, as a means of coercing 
another to surrender some right or claim which he makes 
regardless of the vindication of the law, whether or not the 
person against whom it is commenced has committed a 
criminal offense, the prosecution so begun is without prob- 
able cause and is a malicious prosecution.’ 


69. If a criminal prosecution be instituted against a 
person for the mere purpose of coercing him into payment of 
a debt, or the surrender of some right claimed, and not in the 
interest of public justice, or to vindicate the law and punish 
crime, the charge is falsely made. The fact that he procured 
the advice of counsel will not shield the party making the 
charge from the consequences of his wrongful act, done, not 
in good faith upon such advice, but with the sinister motive 


15310 Ex. (Eng.) 352 (1854). 156 26 Mich, 518 (1878). 
15413 Neb. 492 (1882). 15777 111. 603 (1875); 116 Ind. 146 (1888). 
155 Bouv. Law Dict. 
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of personal gain. But, where competent counsel is con- 
sulted, to whom the facts are fully explained by the party, 
who then acts in good faith and in honest belief that the 
party charged is, probably, guilty of the criminal offense, 
this advice of counsel will constitute a defense in an action 
for malicious prosecution, for the reason that it is assumed 
that the advice of counsel creates that probable cause 
without which the institution of a criminal prosecution 
against another cannot be tolerated. If counsel be sought 
simply for protection against indulging one’s malice, or to 
enable him to use the criminal laws for unjust and oppressive 
uses for his private gain and advantage, it will afford no 
defense to the party causing the arrest, but will be rather an 
element of increased damages.*™* 


158 144 Ill. 83, 88 (1893), quoting from 69 Ill. 376 (1873) and 26 Ill. 259 (1861). 


THE LAW OF PROPERTY 


(PART 1) 


PROPERTY IN GENERAL—REAL AND 
PERSONAL 


1. “There is nothing which so generally strikes the 
imagination, and engages the affections of mankind, as the 
right of property; or that sole and despotic dominion which 
one man claims and exercises over the external things of 
the world, in total exclusion of the right of any other indi- 
vidual in the universe.’’* 

So great is the regard of the law for private property, that 
it will not authorize the least violation of it, not even for 
the general good of the community. The property of a 
person may be taken for public use, but not without just 
recompense; and no man or set of men may lawfully make 
use of, or interfere with, the property of another without his 
permission.’ 


2. The right of private property—the third of the 
absolute rights inherent in every person, the other two having 
been hereinbefore treated—consists in the free use, enjoy- 
ment, and disposal of all one’s acquisitions, without any con- 
trol or diminution, save only by the laws of the land.* 


3. Property, in its strict sense, is the right which a 
person has to possess, use, enjoy, and dispose of anything 
that can be the subject of ownership to the exclusion of all 
other persons. In the sense that it includes everything in 


12 Black. Comm. 2. 31 Black. Comm. 138. 
23 Vr. (32 N. J.) 554 (1867). 
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which there can be an ownership, the term fAvoferty is 
often applied to the object in which a right of property 
exists.* 


4, The ancient division of property was not into things 
real and things personal, but into things movadle and things 
zmmovable. When an article of movable property was stolen 
or in any manner taken from its owner, he could go to a 
court of law and demand the restoration of his property. 
But the restoration of the property often proved difficult, or 
even impossible, for, the property being movable, it was 
capable of being destroyed or hidden or made away with in 
various ways. Consequently, the court more frequently 
awarded the owner a sum of money as damages than it 
restored the actual property lost. The suit was brought 
against the person who had in any manner obtained posses- 
sion of the property; for that reason it was called a personal 
action, and the thing lost, personal property. 

On the other hand, if a man were deprived of his zmmovable 
property, of which /and is a type, it was always possible to 
recover the zdentical, or the veal, thing lost, since it could 
not be moved away. Since the veal thing lost could be 
recovered, the action, or suit, brought for this purpose was 
called a veal action, and it was because real actions were 
remedies for the recovery of lands that land became classed 
as a real thing; and because of its permanent nature, the 
terms veal property, real estate, and realty are interchange- 
ably used to denote land.° 


5. Personal Property.—Personal property is the 
right or interest which a man has in things personal.*° The 
term fersonal property is applied to all those objects and rights 
over which ownership may be exercised that do not concern 
land, and also all interests in land that are of certain and 
fixed duration. These objects and rights, like the corre- 
sponding objects and rights of real property, are of two 
kinds, corporeal and incorporeal. 


4102 Ill. 64-77 (1882); 109 Ind. 47-58 (1886). 6 Bouv. Law Dict., Vol. 2, p. 409. 
5 Mitcheli, Real Est. and Conv., pp. 1-3. 
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6. Corporeal personal property is such as has an actual 
material existence, and may be seen and handled; for 
example, a book, a horse, or a vehicle. These are called 
choses tn possession, from the old French law term chose, which, 
in modern French, means a ¢hing, and are more properly 
termed chattels, though the latter term is frequently used to 
designate all property which is not real. The term corporeal , 
things is also used to denote this kind of personal property. 


7. Incorporeal personal property includes all the 
rights which grow out of tangible personal property which is 
not in the possession of its owner. They are of two classes. 
Rights of the first class are usually called choses in action, and 
include those rights which flow from the infinite variety of 
contracts, covenants, and promises which confer on one party 
a right to recover a personal chattel or asum of money from 
another, by action. Rights of the second class include the 
even greater variety of rights to recover damages for wrongs 
of all sorts, as for example, a right to recover for personal 
injuries, and to set aside a fraudulent conveyance. These 
are usually designated as personal rights, or rights of action, 
claims, or demands, and are hereinafter classified and 
explained.’ 


8. Chattels real are all interests in land, the duration of 
which is fixed and certain. ‘Thus, a lease of land for ninety- 
nine years is personal property because the exact time at which 
it will terminate is known. Originally, a tenant for a specified 
term of years, if turned out of his property by a third party, 
had no right to recover the land from the ejector, his only 
redress being a personal action against his landlord for breach 
of his agreement for quiet possession. Subsequently, the 
tenant was given the right to recover the land, but a term 
for years is still considered personal property. Chattels real, 
although termed chatte/s, are properly classed with incor- 
poreal personal property. 


78 How.(U.S.) 449 (1850); see Personal Property, Incorporeal Personal Property, infra, 
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REAL PROPERTY 


9. Real property, real estate, or realty, consists of 
lands, tenements, or hereditaments. Tenement signifies 
anything that may be holden. The term is derived from the 
feudal system and comprises not only substantial things, such 
as houses, but also things of an unsubstantial kind, offices, 
rents, and the like, provided they be of a permanent nature. 


10. A hereditament is anything heritable; anything 
that descends on the death of the owner to his heir. Both 
lands and tenements are included in the term hereditaments. 
Tenements may or may not be land, but all lands and 
tenements are hereditaments. Hereditaments are either 
corporeal or incorporeal. Corporeal are such as exist in a 
material form; zzcorporeal, such as do not have a material 
existence. They are treated more specifically elsewhere in 
the present subject. 


11. QLands.—The term land includes the surface of the 
earth, with all above and beneath it. It is classified as land 
natural, land by accession, and land by construction of law. 
When one is the absolute owner of land, he owns everything 
from the center of the earth to the highest heavens, the 
earth, stones, and minerals in one direction, and the herbage, 
trees, and space unoccupied in the other direction.° The 
ownership of land primarily includes that of the minerals 
underlying it. The land and the minerals may, however, 
belong to different owners. The same rule applies to the 
ownership of oil or gas. 


12. Water is a species of real property. The owner of 
land is not the proprietor of the water which runs through it; 
he has a property in the land over which the water passes, but 
his right to the water is only to use it for the gratification of 
his ordinary wants. The owner of the land below him, 
through or by which the water takes its accustomed and 
natural course, has the same right to the water as the upper 
proprietor has, and the rights of all the riparian proprietors 


8 Mitchell, Real Est. and Conv., p. 14. 
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upon any stream are, in the eye of the law, equal with 
respect to the water.’ 


13. Land by Accession.—Things which are fixed or 
firmly attached to the soil, houses and other buildings, 
fences, and trees, are comprised inland by accession. Bya 
rule of the common law, anything that is fastened to the soil 
belongs to and is part of the land or realty. On the other 
hand, things which are capable of being moved and taken 
away are personal property or chattels. Building material, 
such as lumber or stone, lying loose on the soil, are per- 
sonalty, but they become realty, or part of the land, when 
erected into a building. So, if a tree, which is realty, or 
part of the land, while growing on, or attached to, the soil, be 
cut down and sawed or cut into lumber, its character 
changes from realty (land) into personalty (chattels or per- 
sonal property).’® 


14, ¥Fixtures.—The term fixtures is applied to things 
comprised in land by accession when they come within the 
description of things affixed to the soil; but the term has a 
twofold meaning. Sometimes it is applied to an article 
which, though originally personal property, has become 
realty by being physically affixed to the latter. At another 
time it is used to denote an article which, though physically 
joined to realty, may be removed from it at the will of the 
person who affixed it. The former sense is the one in 
which the term is generally used.” 


15. In determining whether an article is a fixture or not, 
the following circumstances should be considered: (1) Is 
there actual annexation to the realty or something appurtenant 
to it? (2) Isthe article appropriate to the use or purpose of 
that part of the realty with which it is connected? (3) What 
was the intention of the party making the annexation? Did 
he propose to make the article a permanent accession to the 
freehold? This intention is inferred from the nature of the 
article affixed, the relation and situation of the party making 


9 Mitchell, Real Est. and Conv., p. 15. 11] Ohio 511 (1853); 30 Pa. 185 (1858). 
10 Jbid., p. 17. 
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the annexation, the structure and mode of annexation, and 
the purpose or use for which the annexation has been made. 


16. Originally, an article was not a fixture unless it were 
physically joined to the ground by removing the soil or making 
it fast to something already in the ground.” The rule now 
is, that if the article be indispensable in carrying out a specific 
business, it is realty, whether joined to the land or not; and 
this is so whether the article be kept in place by its own 
weight, or be slightly attached to the realty for the purpose 
of steadying it.** 

When a building is erected for a particular purpose and 
machinery is placed therein to carry out that purpose, and is 
reasonably necessary therefor and so placed as to give the 
idea of permanency, it will be considered a fixture, irre- 
spective of its weight and size.“ 

Where the principal part of machinery is actually fastened 
to the realty, such part of it as is not physically annexed, 
but which if removed would leave the principal thing unfit for 
use, and could not, by itself, be used elsewhere, is considered 
part of the realty. Accordingly, capping machines and a 
work-table, not actually annexed, but essentially necessary 
to the working of the principal machinery, are fixtures.** 


17. Trade, agricultural, domestic, or ornamental fixtures 
are articles which, though originally personal property, yet 
when affixed by a tenant to the realty, cease to be personalty 
by becoming part of the realty. It is in the power of the 
tenant to reduce them to the state of personal property 
again by severing them during his tenancy, but until they 
are severed they are a part of the realty.” 

Trade fixtures are articles which the tenant has affixed to 
the realty for the purpose of carrying on his business; such 
as an office counter, an iron safe, platform scales, a building 
to cover machinery, and pans, furnaces, boilers in a factory.”’ 


123 De G. F. & J. (Eng.) 381 (1862). 1567 Md. 44 (1887). 


132 Kay & John. (Eng.) 536 (1856); 88 162 Sm. L. C. 223; 7 Taunton (Eng.) 188 
Pa. 368 (1879); 2 Flipp. (U. S.) 599 (1816). 
(1880). 172 Colo. 273 (1874); 4 Lea (Tenn.) 329 


1442 N. J. Eq. 218, 225 (1886). (1880); 147 Mass. 479 (1888). 
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Agricultural fixtures are articles erected by a person 
engaged in cultivating the soil and its produce. The same 
rules apply to them as to trade fixtures. Thus, a tenant on 
a cotton plantation is entitled to remove a cotton gin which 
he brought upon the land.** 

Ornamental, or domestic, fixtures are articles annexed to 
the realty by the tenant for his convenience. Chimney- 
pieces, cisterns, gas fixtures, chandeliers, hanging pipes for 
gas or water, pumps, stoves, ranges, ovens, and boilers are 
examples of fixtures of this class.’® 


18. Growing Crops.—Another species of property 
which may undergo a change of character is growing 
crops. They partake of the nature of the land and pass 
by a conveyance of it, in the absence of a contrary reserva- 
tion. They are the personal estate of him who planted 
them, and in case of his death go to his personal representa- 
tives and not to his heir; if the land be devised by will the 
crops are included, unless the will provide to the contrary.” 

Growing crops are of two kinds, those of natural growth, 
and those which require the expenditure of money and labor 
in their production, such as corn, wheat, oats, and cotton. 
Natural products are regarded as part of the land and there- 
fore realty; the cultivated products are personal property. 
Grass is regarded as a natural growth and so are hops and 
unpicked berries.” 


19. Many species of veal property become personalty when 
separated from their physical connection with the soil. 
Thus, vegetables, trees, and fruits are treated as personalty 
when separated from the soil.** The same is true of 
minerals and metals which, while embedded in the earth, 
are realty, but when dug out are personal property.” Ice 
cut from ponds and rivers, and soil dug up to be used in 
another place are also personalty.** Coal, oil, petroleum, 


1826 Ala. 493 (1855); 74 Miss. 450 (1896). 2164 Pa. 134 (1870); 49 Minn. 412 (1892). 
191 P, Wms. (Eng.) 94 (1706); 1 Atk. 2215 Vt. 221 (1843). 

(Eng.) 447 (1750); 4 Gray (Mass.) 23 62 Pa. 232 (1869). 

256 (1855); 779 EB. C. L. (Eng.) 575 (1851). 2482 N. Y. 476 (1880). 
2063 Me. 350 (1873). 
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percolating waters, and natural gas, while confined to the 
earth, are realty, but as soon as they are released and come 
to the surface they become personal property.” 

Crops are liable to sale and execution for debt like other 
personal property, and the purchaser of them is entitled to 
go upon the land on which they are growing to gather them.” 


20. Land by construction of law is a fictitious sort of 
land, which the courts consider as existing where a testator 
in his will has directed that a sum of money be expended in 
the purchase of land. Though no property has been bought, 
the courts will, nevertheless, deal with the money as if it were 
land. This is the doctrine of equitable conversion and it 
grows out of one of the maxims of equity, “equity considers 
that as done which ought to be done.” It is to be noted that 
the doctrine of equitable conversion is not applied in every case 
where the above circumstances arise, but only where some par- 
ticular or equitable purpose may be thereby subserved. 


21. Hereditaments.—There are two kinds of heredita- 
ments—corporeal and incorporeal—as before explained. 
Corporeal hereditaments are lands and structures thereon, 
or fixtures thereto. They comprehend concrete objects, 
such as have a material existence, things which can be handled, 
touched, or readily perceived by the senses. 

Incorporeal hereditaments are rights issuing out of things 
corporeal (whether real or personal), or concerning, or 
annexed to, or exercisable within, the same. They are 
those hereditaments that have no material existence, that 
cannot be seen or handled, but, nevertheless, confer upon 
their possessor certain rights and privileges. Rights arising 
from lands—offices, rents, and the like—are incorporeal 
hereditaments.” 


22. Ten kinds of incorporeal hereditaments are enumer- 
ated by Blackstone: Advowsons, tithes, commons, ways, offices, 
dignities, franchises, pensions, annuities, and rents. His 


2539 W. Va. 231 (1894); 53 Pa. 229 (1866). 272 Black. Comm. 20, 
2685 Tenn. 720 (1887); 31 Ill. 120 (1863). 
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definitions of some of these, which follow, must be taken 
with modifications when applied to their respective subjects 
at the present time.” 

An advowson is the right to nominate a minister or other 
ecclesiastic to a benefice. This pertains particularly to the 
Church of England.” 

Tithes are the tenth part of the yearly increase arising 
from the profits of lands, stock upon the lands, and the per- 
sonal industry of the inhabitants. They, too, pertain only to 
the Church of England.” 

Offices are the right to exercise a public or private 
employment, and to take the fees and emoluments thereunto 
belonging.” 

A franchise is a branch of the king’s (or of the state’s) 
prerogative, subsisting in the hands of a subject or citizen.* 

Pensions are a right of sustenance or to receive certain 
allotments of victuals and provisions for one’s main- 
tenance.” 

An annuity is a yearly sum chargeable on the person of 
the grantor.”* 

In the United States, there are but three incorporeal 
hereditaments of importance: commons, easements, and rents. 
The remaining seven named by Blackstone either do not 
exist there or are not heritable. 


COMMONS 

23. Common is a right which one man has in the land 
of another. Such a right is common of pasture, which gives 
one man a right to pasture his cattle on another man’s 
property. The term is applied to similar rights, which differ 
only as to the kind of property in which the common exists. 
Thus, common of turbary is the right to dig turf or fuel on 
the land of another, and common of piscary, the right to fish 
on the land of another. Commons consume the soil or its 
products; easements do not; they use without consuming.” 


282 Black. Comm. 21. 31 Ibid. 36. 34 Ibid. 40. 
29 [bid. 21. 32 Ibid. 37. 353 Kent’s Comm., p. 403. 
30 Tbid. 24, 33 Ibid, 40. 
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EASEMENTS AND SERVITUDES 


24. Although easement and servitude are convertible terms, 
easement properly refers to the right enjoyed by one and servi- 
tude the burden imposed upon the other.” 

An easement is a liberty, privilege, or advantage which 
one man may have in the land of another without profit, by 
reason whereof the latter is obliged to suffer, or refrain from 
doing, something on or in regard to his own tenement, for 
the advantage of the former; or, a right which one proprietor 
has to some profit, benefit, or beneficent use out of, in, or 
over, the estate of another. 


25. The law of easements and servitudes relates exclu- 
sively to land and cannot be applied to a chattel. The 
essential qualities of an easement are these: They are incor- 
poreal, incident to, and arising out of land; they are imposed 
on corporeal property; they confer no right to a participation 
in the profits arising from such property; they are imposed 
for the benefit of corporeal property; there must be two 
distinct tenements—the . dominant, to which the right 
belongs, and the servient, upon which the obligation rests. 
In other words, there are in every easement two estates; 
the dominant estate, which confers the right to do certain 
acts or exercise certain privileges, called easements, upon 
the land of another, and the servient (or serving, bearing) 
estate, which must allow such acts to be done, or privileges 
to be exercised, upon it.*’ 


26. Profits A Prendre.—Easements are to be dis- 
tinguished from profits a prendre, which are a peculiar species 
of easements. A profit a prendre, literally, is the right to 
take a thing as profit. In a legal sense, the term means the 
right of taking something which is the product of the land. 
In its nature it is an incorporeal right imposed upon corporeal 
or tangible property. It may be appurtenant to a dominant 
tenement, in the nature of an easement, or it may be a right 


36 Bouv. Law Dict., Vol. 1, p. 631. 3747 N. J. Eq. 31 (1890); Washb. Easem., pp. 3-8. 
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in gross. It may be held apart from the possession of land; 
when attached to other land, it is in the nature of an ease- 
ment; when not so attached, it cannot properly be said to be 
an easement, but is an interest or estate in the land itself 
and is capable of delivery, which an easement is not.*® 

The right can only be acquired by grant or prescription, 
and cannot be claimed by custom. A person may, by grant, 
have the right to take coal from the land of another, which 
would be a profit a prendre; so also, is the right to take sea- 
weed from the shores; but the privilege of watering cattle at 
a pond, or of taking water for domestic purposes, is an ease- 
ment and not a profit a prendre.*” 


27. Wicense.—Another right pertaining to land, which 
may be exercised by a person not the owner of it, is called a 
license. It is a permission or an authority to make use of 
another’s land in some specific way, or to do certain acts 
thereon without which authority the use of, or the acts done 
with respect to, the land would be illegal. It differs from 
an easement in that it is not created by deed or by prescrip- 
tion, and hence it is not a right or interest issuing out of 
land, no jus zz ve (no right in the thing itself); it is simply 
a naked authority.*° It does not create a duty nor impose 
an obligation on the part of the owner of the land to provide 
against the danger of accident. It may be revoked at any 
time at the pleasure of the licenser, and is revocable whether 
created by writing under seal or by parol.” 


28. Kinds of Easements.—Easements are appendant 
or appurtenant to land, and zz gross. The former are the 
most common kind, being such as are attached to the owner- 
ship of the land—to some dominant estate. 


29. An easement in gross is a right enjoyed by a 
person in another’s land, irrespective of ownership or 
occupancy of the land; every right over the land of another 


38 Bouv. Law Dict.; Jones, Easements, 40 Tiedeman, Real Property, Sec. 651. 
Sec. 49; 53 Pa. 209 (1866). 4171 Ill, 500 (1874). 

3948 Me. 100 (1861); 5 Ad. & Ell. (Eng.) 
758 (1836). > 
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that is not appurtenant to, or exercised in connection with, 
the occupancy of the land is an easement in gross, and is 
personal to the one who enjoys the right himself. An ease- 
ment will never be presumed to be zz gross when it can fairly 
be construed as appurtenant (attached) to the land.* 


ILLUSTRATION.—If A own a tract of land, and B, who also owns a 
tract of land, grants a right of way to A from his (A’s) land over B’s 
land, this is an easement appurtenant; but if A own no land and B 
give A a right of way over his (B’s) land, this is an easement 7” gross. 
The principal distinction is that in the first instance there is, and in the 
second there is not, a dominant tenement.** 


30. An easement appurtenant passes with a deed or 
conveyance and is descendible. In some of the United States, 
it is established that an easement zz gross may be assigned 
or transmitted by descent, especially where it is a profit 
a prendre.** In England and some of the United States, it 
is settled that an easement, or mere right, zz gross, being a 
personal right, is neither assignable nor inheritable. Such a 
grant may not be made assignable or inheritable by any terms 
in the grant.** Easements are also continuous or discontinuous. 


81. Continuous easements are those whose enjoy- 
ment is, or may be, continuous, without the necessity of 
the actual interference by man, and can always be seen on 
careful inspection, such as a watercourse, a right to light and 
air, or a drain.** Discontinuous easements are those 
enjoyments which depend upon the actual interference of 
man, at every time of enjoyment, and that only at intervals; 
such are rights of way, rights to draw water, and the like.*’ 


32. There is also a kind of appendance of an easement 
upon another easement, called secondary easement; it 
passes with the principal easement, as being necessary and 
convenient to the enjoyment of the same. Thus, the grant 
of a right to pasturage carries the right of way to and from 


42 Washb. Easem., p. 4; 116 Ill. 11 (1886). 453 Kent’s Comm., p. 420; 2 M. & K. 


4338 Cal. 111 (1869). (Eng.) 517 (1834); 33 Fed. Rep. 146 
4461 Pa. 21 (1869); 6 Cush. (Mass.) 137 (1887). 
(1850); 125 N. Y. 380 (1891). 4621 N. Y. 505 (1860); 43 N. J. Eq. 62 


(1887); 50 N. J. Eq. 589 (1892). 
4742 Minn. 398 (1890). 
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the pasture, and a deed which conveys certain easements and 
provides that no easement shall pass by implication will not 
exclude secondary easements. Like easements, rights of 
profit a prendre may be either in gross, or appurtenant to 
land, and both easements and profits a prendre may be held 
for life, in fee, or for years.” 

The easements of most frequent occurrence are rights of ’ 
way; the right to enter upon the land of another for various » 
purposes; such as to erect booths or take water for domestic 
use; the right to cut and take ice from a pond and have 
access to the ice house; the exclusive right to a pew in a 
church; the right to use an alley or a burial lot in a 
cemetery.” 


39. An easement may be created by grant and by prescrip- 
tion, which presumes the existence of a grant. The grant 
may be express or implied. An express grant carries with it 
not only the beneficial use and enjoyment of the property, 
but everything necessary to that enjoyment which it is in the 
power of the creator of the easement to grant. What ease- 
ments pass by the grant, or deed, is determined by the inten- 
tion of the parties, as gathered from the words of the grant, 
or deed, and the surrounding circumstances." 


34. Reservations and Exceptions.—It is competent 
for the grantor to qualify his grant in any way that he thinks 
proper. Such qualifications take the form of a reservation 
or of an exception. By a reservation, a grantor reserves 
to himself out of the granted premises some new thing 
not in existence before, such as rent or an easement. 
An exception is where certain things are taken out of 
the grant, as where a certain house is specified not to be 
subject to the easement. A reservation must be to the 
grantor, or person making it, and not to a stranger, and 
must contain the word heirs to create a descendible estate 


48116 Ill. 11 (1886); 41 Minn. 270, 274 4996 N. Y. 604 (1884); 134 N. Y. 118 (1892); 
(1889); 96 N. Y. 604 (1884); 53 Pa. 209 66 Pa. 412 (1870). 
(1866). 5012 Ill, App. 115 (1882); 107 Mass. 591 
(1871). 
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therein. An exception will pass a fee, though the word hezrs 
be not used.” 


35. Implied Grants.—An implied grant is one pre- 
- sumed to exist; one not created by specific words or writing. 
The courts discountenance the creation of easements in this 
manner. By the implied grant of an easement, all contin- 
uous and apparent easements will pass that are necessary to 
the reasonable enjoyment of the property granted, and which 
have been, and are, at the time of the grant, used by the 
owner of the entirety for the benefit of the land granted. 
When the owner of two parcels of land conveys one of them, 
he impliedly grants those apparent and visible easements 
that are essential to its reasonable use. An easement might 
be so created, for instance, in a drain. To create an ease- 
ment in this way it must be shown: (1) That there is a 
separation of title, (2) that before the separation, the use 
which gave rise to the easement had existed long enough to 
show that it was meant to be permanent, and (3) that the 
easement is necessary to the beneficial enjoyment of the land 
granted.” 


36. Merger.—An easement is extinguished by merger, 
or by incorporation, of the dominant and servient estates; 
that is, when the same person becomes the owner of the 
easement, or dominant estate, and of the property subject to 
the easement.”” Consequently, if the owner of the premises, 
after extinguishment of the easement by merger, make a 
conveyance, no easement is thus transferred. To pass an 
easement after merger, it is necessary to revive it, or rather 
to create it anew.” 


37. Covenants, Conditions, Contracts.—It is not 
necessary that the easement be created in the deed convey- 
ing land; it may be created by special contract or agreement, 
or by covenant, or by condition. Where created by a covenant 
considered by the law to run with the land, the easement 


5118lowa 352 (1865); 93 Mich. 599 (1892). 5360 Mich. 238 (1886); 54 Me. 276, 289 
5237 Ch. Div. (Eng.) 490 (1888); 43 N. J. (1886); 17 R. I, 495 (1891). 
Eq. 62 (1887); 153 Pa. 294 (1893). 5460 Mich. 238 (1886); 50 Pa. 417 (1865). 


§ 3 THE LAW OF PROPERTY 15 


will bind the grantees of the land, to any number, unless it 
be extinguished in some way. Whether a covenant will run 
with the land or not depends upon whether it is for its 
benefit or not.* 


38. Appurtenances.—If a grant, or deed, convey land 
with its appurtenances (things belonging to it), this will be 
sufficient. to convey necessary easements also. In this way 
an easement already in existence can be transferred, but no 
new easement can be established.** 


39. Prescription.—A prescription is a title acquired 
by possession for a certain length of time and in the manner 
fixed by law. The statute of limitations defines the length 
of time and the manner in which a title by prescription may 
be acquired. The time differs materially in the United 
States; in some states, only five years are necessary, in 
others, seven, ten, fifteen, twenty, and twenty-one years 
must pass. This is also called ttle by adverse uses or title by 
adverse possesston.§" 


40. The use must be adverse to that of the owner and such 
as to give him a right of action; it must be so visible, open, 
and notorious as to raise a presumption that the owner is 
aware of it. His knowledge is construed to be acquiescence, 
acquiescence being’ indispensable to easements by adverse 
use. The fact that the owner knew of the adverse use and 
made no resistance to it or brought no action to prevent it, 
justifies the inference that it was done with his consent, or 
that he granted the right. Where the use is exercised in the 
face of resistance, or by force, or nothwithstanding the pro- 
tests of the owner, neither consent nor a grant can be 
presumed, and a mere verbal resistance is sufficient to 
prevent the running of the statutes of limitations.** It must 
not be exercised by favor or courtesy or license of the 


5568 Me. 173 (1878); 3 Cush. (Mass.) 500 5751 N. H. 324 (1872). 
(1849); 121 Mass. 457 (1877); 115 111.199 5866 Conn. 337, 349 (1895); 120 N. Y. 458 
(1885); 13 N. H. 360 (1843). (1890); 144 Mass, 325 (1887); 30 N. J. 
36107 N. Y. 384 (1887); 4 N. H. 380 (1828); Eq, 180 (1878). , 
2 Cush. (Mass.) 327 (1848). 
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owner, such uses not being adverse.” If the use be con- 
tinued aftér revocation of the license, it will then be adverse. 
Merely passing through an alley kept open for the use of 
the adjoining property will not ripen into a right to continue 
such passing by any lapse of time, no repairs being made, 
nor acts being done to give the owner notice of a claim of 
right to pass, as distinguished from a mere license;*° when 
the use has been established by prescription, it is immaterial 
that it originated under a license or agreement.” 


41. The enjoyment of the easement must also be unin- 
terrupted, and should unity of possession and ownership 
occur at any time, then, although the use continues, the 
enjoyment of it as an easement has been broken and the 
title fails. It need not be used during each year (as a right 
of way) but only more or less frequently, provided it be 
as often as the claimant has occasion to pass. A right 
acquired by prescription can never exceed the use in which it 
has its origin. It is measured by the extent of that use, 
and the extent of the enjoyment measures the extent of the 
right.*” 


-42, Rights of Way.—A right of way is the right of 
passing over the real property of another. It may arise by 
grant, prescription, or necessity.°* A right of way must be 
used for the purposes for which it was granted and according 
to the intention of the parties, for a right of way for carriages 
does not confer a right of way for farming purposes. 
Furthermore, a grant of a right of way simply gives the 
right of passing over the premises, not the right to erect any 
structures, or to pile lumber on the way.** The grant only 
passes what is necessary to its right and proper enjoyment.” 


43. Ways of Necessity.—A conveyance of land which 
is entirely enclosed by other land of the grantor carries with 


5910 Pa. 126 (1848); 91 Wis. 886 (1895); 12 &%Cent. Dict. 


Allen (Mass.) 582 (1866). 6459 N. H. 317 (1879); 180 Ind. 21 (1891). 
6093 Ga. 298 (1898). 6549 Me. 207 (1860); 9 B. Mon. (Ky.) 20 
6184 Iowa 65 (1891). (1848). 


8251 N. H. 324 (1872); 105 Mass. 319 (1870); 66 45 Md. 337 (1876). 
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it, as appurtenant to the premises, a right of way of 
necessity over the adjoining land of the grantor; in other 
words, if the land purchased be entirely surrounded by the 
land of the vendor, the law implies a grant by the vendor to 
the vendee of a right of way through his (the former’s) land, 
to enable the latter to have ingress and egress to his (the 
latter’s) land; so, when land has been severed by voluntary ° 
conveyance, one portion of which is inaccessible except by 
passing over the other or by trespassing on the lands of a 
stranger, a grant of way of necessity is presumed between 
the parties.°’ 


44, If premises be leased which cannot be approached 
except over the landlord’s grounds a right of way of necessity 
is created, which may be designated by the landlord, or, 
upon his failing so to do, by the tenant; and if a creditor, at 
sheriff’s sale, buy land of his debtor that is inaccessible 
except over other land of the debtor, he has a way of neces- 
sity over such land, in order to reach the land purchased at 
the sale.** But a person is not allowed to claim a road over 
another’s land, as a way of necessity, when he can have one 
over his own land. <A way of necessity is always that of a 
strict necessity, and never exists when an owner can get at 
his property through his own land, though that way may be 
too steep and narrow; but a way of necessity will pass by a 
conveyance, if such way over his own land cannot be made 
without unreasonable labor and expense, for the word xeces- 
sity does not mean absolute physical necessity, but only 
veasonable necessity.°° The mere fact that such way is not 
convenient, or that the way of necessity is more convenient, 
is not sufficient, though the way of necessity must be a 
convenient way and is ordinarily limited only by the necessity 
for its use connected with all lawful uses of the land to which 
it is appurtenant, and not by the use made of the land at the 
time of the grant.” 


6783 Me. 91 (1890); 58 Mich. 507 (1884); 14 698 Allen (Mass.) 1 (1864); 86 Me. 279 
Colo. 429 (1890). (1894); 49 Conn. 71-78 (1881). 

88 123 Ind. 372 (1889); 58 How. Pr. (N. Y.) 70125 Mo. 502 (1894); 62 N. H. 338 (1882). 
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45. The grant of a right of way does not convey the soil, 
the fee, or any corporeal interest, and the owner of land sub- 
ject to a right of way, or of any easement, may use it in any 
way not inconsistent with the easement.”* Therefore, he 
may open windows into the alley, because by so doing he 
does not interfere with the right of way; and he may build 
over it, so that he leaves a space open sufficiently wide, 
high, and light that the way is substantially as convenient as 
before for the purposes for which it was reserved; for the 
owner of the way has no right to light and air above the way, 
but only the right of passing and repassing, with such inci- 
dental rights as are necessary to its enjoyment. Nor has the 
owner of the land the right to erect a gate at the entrance 
of the way, though he may at the terminus, or end, of it.” 


46. If the way be gained by prescription and no gates 
or bars be erected during the required term, none can 
be erected. The use of the way is to be determined by 
the use during the time of prescription, so that if gates have 
been across the way for forty years, it means that the way is 
so subject.”* But away for agricultural purposes may prop- 
erly be subjected to gates and bars, whether created by 
grant or prescription; and for the protection of his field, the 
owner may erect gates, so that he reasonably regard the 
uses of the right of way. He has also the right to plow the 
land, so that it does not interfere with the way. The extent 
of the right of way and the duty of the respective owners 
depend upon the words of the grant and the circumstances 
of the case.” 


47. Public Ways, or Highways.—A public way, or 
highway, is any road or way over which all persons have a 
right to pass—a road or street maintained for the general 
convenience of the public. As specifically regarded in the 
present inquiry, a highway is a public easement in a 


7166 N. H. 36 (1891). 73127 Ind. 164 (1890); 132 Ind. 71 (1892). 


72144 Mass. 88 (1887); 129 N. Y. 676 7482 Me. 379 (1890); 167 Pa. 18 (1895); 31 
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particular piece of land over which all persons may pass 
and repass. A turnpike is a public highway and a public 
easement, and every traveler has the same right to use it, 
upon payment of toll (if required), as he would have to use 
any other public highway.” This kind of easement may 
be acquired by common-law dedication, by statute, and by 
prescription. 


48. A common-law dedication is the setting apart of 
land for public use, and to constitute itthere must be an inten- 
tion by the owner, clearly indicated by his words, to dedicate 
the land to public use; but no particular formality is required.”* 
It may be express, with or without writing, or zmplied by any 
act of the owner, such as throwing open his land to public 
travel; or plotting it and selling lots bounded by streets 
designated in the plot, thereby indicating a clear intention to 
dedicate; or by acquiescence in the use of his land for a high- 
way; or his declared assent to such uses. Only the owner 
in fee can dedicate land to public use.” 

To constitute a common-law dedication there must be an 
acceptance by the public, for an incipient dedication of a street 
does not convey a right of way until it has been accepted. 
Such acceptance may be shown by actual use of the grant 
for the purposes intended. The use of the land by the 
public for a reasonable time is sufficient to perfect the dedica- 
tion without any specific action by the municipal authorities, 
either by resolution, repair, or improvements.” 


49. In many of the United States, statutes regulate the 
opening and acceptance of streets. Simply laying out and 
filing a plat of a road, under the statute, does not constitute 
the road a public highway; the road must be opened or used 
for public travel and the public authorities must do some act 
with respect to it, such as keeping itin repair. These circum- 
stances taken together will constitute the road a public high- 
way. When property is dedicated by statute, it at once vests 
in the municipality in fee, in trust for the public. Statutes 


7516 Pick. (Mass.) 175 (1834). 7793 Cal. 43 (1892); 18 Ore. 73 (1889). 
76 101 Cal. 271 (1894). 78116 Mo. 379 (1893); 95 Cal. 465 (1892). 
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covering dedication of ways do not affect ways established 
by prescription.” 


50. To acquire a public right of way by prescription, 
there must be an adverse use of the way for the statutory 
period, and this use must be continuous and of right. Acqui- 
escence, without objection, in the public use for a long time, 
proves and indicates to the public an intention to dedicate, and 
if the owner so acquiesce and consent, the use need not be 
for the full statutory period, because the offer to dedicate and 
the use by the public have both been shown;** mere passive 
acquiescence by the owner of an unenclosed and unimproved 
lot in a town, or city, in its use by the public for streets or 
highway purposes, until such time as he may be able or 
willing to improve it, does not constitute a dedication.” 


51. Rights of Abutters on Streets.—By the term 
abutter on land is meant one whose land adjoins, or is 
contiguous to, a street, or highway. 

As a general rule, a grant of land, bounded by a highway 
carries the fee to the center of the highway (provided at the 
time, the grantor owns to the center), subject to the public 
easement.*? When lands overbounded by a way, either public 
or private, are conveyed, the law presumes it to be the inten- 
tion of the grantor to convey the fee of the land to the center 
of this way, if his title extend so far; and a deed of land 
bounded by an alley or way carries the fee to the middle of the 
same with an easement or right of way over the other half.** 


52. Irrespective of the rights of the public in a public 
street, the abutters have a right of way, as between themselves 
and their grantors; and they have aright of way among them- 
selves, as to a street dedicated. Such private easements on 
the street not yet occupied by the public are independent of 
the public easement, and neither the municipal authorities 


79 160 Ill. 509 (1896); 163 Ill. 401 (1896); 128 82146 Mass. 585 (1888). 
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nor the owners can interfere with them.** They have, also, 
the right of access to and from, and passage over, the land 
so designated as a street, and also the right to light and air 
from and over it. These rights are called property rights in 
the nature of easements of light, air, and access.” 


58. Land dedicated to the public uses, when aban- 
doned, reverts to the landowner and is vested in him; for 
the right of the public being a mere easement, the owner of 
the fee may resume possession whenever there has been a 
full and lawful abandonment. This is the rule concerning a 
public road, street, and alley, when the fee remains in the 
owner of the land over which a public road has been estab- 
lished.** 

A highway once established does not cease to be such until 
it be discontinued or abandoned by the public authorities; 
mere non-user will not amount to an abandonment, though it 
will be prima facie evidence of it. An abandonment must 
be voluntary and intentional. There are circumstances, 
however, under which an abandonment will be presumed.*’ 
Where, for example, a person, whose property bordered 
upon a highway, erected a fence along the line of the 
street in such a manner as to lessen its width, and the 
city recognized the fence as the true line of the street, 
acquiescing in this adverse user for twenty-eight years, the 
city was not permitted at the expiration of that time to 
assert a claim to the property within the fence.* 


54. Light and Air.— Whenever one portion of realty 
is granted which is visibly dependent upon the remaining 
portion for its beneficial enjoyment—for its supply of light 
and air, for example, or for its supply of water—the right to 
the air, water, or other incident, will pass to the grantee.* 
But the grant of light and air is not implied from the grant 
of a house having windows overlooking a lot retained by 


84147 N.Y. 338 (1895); 144 N. Y. 316 (1895); 8759 Conn. 250 (1890); 103 N. Y. 77 (1886). 
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the owner, notwithstanding the windows have overlooked 
the lot for twenty-one years or more.” The courts will not 
permit the owner to build a fence ten feet high, but he may 
erect a building to any height, and the legislature cannot 
deprive him of the right to do so simply because it obstructs 
the passage of light and air.” If the owner agree not to 
do so, his contract or covenant will bind him.*? In England, 
the rule is otherwise. -There, the uninterrupted enjoyment 
of a window for twenty years creates an easement in the 
light which comes through; and an easement in air moving 
in a definite channel can be acquired by forty years user.** 

The column of light and air above aroad, street, or water- 
way, is a part of such highway. To this light and air the 
owners of property bordering upon the highway have a right 
of which they cannot be deprived without compensation. 
But the right of way in an alley, or any private way, confers 
no right to have it kept open, to afford light or air to a per- 
son who has built his house with windows and doors opening 
thereon.” 


55. Water Rights.—Easements are those created by 
act of the parties, or those given by law to every owner of 
land. Most water rights are of the latter class; such are the 
rights of navigation and of fishing in navigable waters as 
far as their ebb and flow extend. Above the ebb and flow of 
the tide the proprietors of land through which the river flows 
have the exclusive right of fishing in it, but the public has 
the right of navigation. In the case of a non-navigable stream, 
the owners of the property through which it flows can 
exclude all others from access to it except at a road or other 
public crossing. The persons through whose land the 
stream flows are called rzfarian owners or proprietors.”® 


56. Watercourses. —A watercourse is a living stream 
with defined banks and channels, not necessarily flowing all. 


90115 Mass. 204 (1874). 9311 H. L. C. (Eng.) 290 (1865); 25 Q. B. 
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the time, but fed from other and more permanent sources 
than mere surface-water, as a spring and flood water which 
is accustomed to overflow the adjacent lowlands in a defined 
channel, though, as a rule, flood water is construed to be 
surface-water.”* 

The term watercourse does not include the water accumu- 
lated from the melting of ice or snow, nor the surface-water 
following the depressions of the ground, nor sluiceways, 
though connected with the sea and having an ebb and flow.’ 


57. Every riparian proprietor, through whose land a 
watercourse flows, has a right to the reasonable use of the 
water. This right is not an absolute right of property, but 
is qualified by the equal right of other riparian owners. 
All the riparian proprietors have, by the common-law rules, 
precisely the same rights to waters flowing through their 
lands, and one proprietor cannot be permitted so to use the 
stream as to injure or annoy those situated on the course of 
it, either above or below him. They have no property in 
the water itself, but a simple usufruct—the right to enjoy it. 
This right extends to the water in its natural state, without 
material diminution in quantity, or alteration in quality.” 

Accordingly, while each successive riparian proprietor is 
entitled to the reasonable use of the water for the supply of 
his natural wants and for the operation of mills and machinery, 
he has no right to flow the water back upon the proprietor 
above,’ nor to discharge it so as to flood the proprietor 
below;*” nor to divert the water;*’* nor to pollute the quality 
of the water by unwholesome or discoloring impurities.**”* 

But, while such are the rights of the riparian proprietors 
when unaffected by contract, these rights are subject to 
endless modification on the part of those entitled to their 


enjoyment, either by grant*** or by agreement’ or by 
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twenty years adverse enjoyment from which a grant or 
contract will, be implied in such a way as to adapt the uses 
of the water to the complex and multiplying demands and 
improvements of modern civilization.*”* 


58. Surface-Water.—The owners of adjoining tracts of 
land owe each other certain duties with respect to the water 
that drains casually from the one piece of ground to the 
other; that is, surface-water. Under the common law, the 
owner of the upper estate (the land from which the water 
drains or flows) may detain, or withhold, the surface-water, 
while the owner of the lower estate (the land toward which 
the water drains) may repel it, or refuse to receive it, by 
obstructing its passage. Under the civil, or Roman law, the 
owner of the lower estate must receive, and the owner of 
the upper estate must not withhold, the surface-waters. Some 
of the United States have adopted the rule of the common 
law; others, that of the civil law. 

The owner of a higher tract of land has a right to have 
the surface-water which comes naturally upon his premises 
pass off through the natural drains upon and over the lower 
lands, and may, by ditching, drain his own land into the 
natural channels, even if the quantity of water thrown upon 
the lower lands be thereby increased;*** but water cannot be 
drained so that it will flow over other land than that over 
which it was accustomed to;**’ nor can a city, by raising the 
grade of a street, cause the water to flow over a lot;*** or so 
construct sewers and drains that the surface-water of a large 
territory, which did not naturally flow in that direction, is 
gathered in a body and precipitated upon private premises to 
the injury of the owner;*’® though it is not obliged to keep 
open a culvert which drained adjoining land or surface- 
water.’*® If a railroad company so construct its road bed 
as to throw surface-water upon adjoining lands, it is liable in 
damages if injury result.*** One has no right to erect a house 
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so that the roof water will drain upon his neighbor’s land 
in an unusual and injurious manner.*” 


59. Grant of Water Rights. — Water rights, when 
acquired by grant and irrespective of ownership of the soil, 
must be exercised in accordance with the terms of the grant 
and the intentions of the parties.** 

When aright to use water for a specific purpose is granted, ’ 
without being appurtenant to land, the presumption is that 
the use must be limited to that purpose, but, if appurtenant, 
the use will be taken as the measure merely; it may be used 
freely for other purposes, for, as a rule, the grant of water- 
power refers to the quantity of the water to be used and not 
to the purpose of the use.’** The grantee of a fishery has the 
exclusive possession during the fishing season; the grantor 
is the owner at all other times;*** and the grant to use the water 
of a certain spring does not prevent the owner from using or 
improving the remainder of the land.*** An underground drain 
does not pass as an easement, unless mentioned in the deed.*”’ 


60. Lateral Support.—All land is dependent, more or 
less, for its lateral support upon the land adjoining. The 
right to have land so supported is an easement incident to 
its ownership, and a man may prevent his neighbor from 
excavating soil on his own premises so as to cause the land 
to cave in. It is immaterial that the excavation is conducted 
with due care; if it cause the adjoining property to cave in, 
it renders the person doing the excavating liable to pay 
damages measured by the injury done the land.*” Minerals 
may be removed from land by the person entitled to do so, 
but he must leave a sufficient support for the surface: If the 
surface sink, he is liable in any event.**® Where the owner- 
ship is thus divided, one person owning the surface and 
another the minerals beneath, the surface owes the lower 
estate an easement for access; and the lower estate owes the 
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surface an easement for support. Enough minerals must be 
left to maintain the surface.’” 


61. The right to lateral support, however, does not relate 
to buildings upon the land. If ground cave in through the 
weight of the buildings erected thereon, the fact. that the 
owner of the adjoining soil was making excavations, which 
indirectly caused the subsidence, is immaterial. Negligence 
figures in this case, however, for negligence in making the 
excavation will make the person guilty of it liable, notwith- 
standing the weight of the building contributed to the 
sinking of the land.*” 

Also, when one person owns the lower rooms in a build- 
ing and another the upper stories, the latter has a right to 
have his portion of the tenement supported by the division 
walls in the lower part. Where two or more houses are so 
constructed as to require mutual support and are conveyed 
to different owners, or where separate portions of one 
dwelling become vested in different owners, a right of 
support passes by the conveyance to each grantee, unless 
excluded by the grant. But no action will lie against the 
servient tenement for mere failure to repair his tenement 
whereby the other estate is injured.*” 


62. Party Walls.—A party wall is a wall erected on 
the line between two adjoining pieces of land belonging to 
different persons, for the use of both properties; a structure 
for the common benefit and convenience of both the tene- 
ments which it separates. It is a wall built by one owner 
partly on the land of another for the common benefit of 
both.** Each adjoining owner is possessed in severalty of 
his own soil up to the dividing line and of that portion of the 
wall which rests upon it; they are not joint tenants or tenants 
in common of the wall. The soil of each, with the wall 
belonging to him, is burdened with an easement or servitude 


120172 Pa. 566 (1896); Zbzd. 488; L. R. 4 122109 Mass. 374 (1872). 

Exch. (Eng.) 348 (1868). 1232 Washb. R. P., p. 385; 118 Ill. 17 (1886) 
12172 N. Y. 307 (1878); 21 N. Y. 505, 514 
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in favor of the other, to the end that it may afford a support 
to the wall and buildings of such other.’ 

Unless the parties have entered into a special agreement 
to that effect, no obligation rests upon a person using a party 
wall to contribute to the expense incurred in erecting it.’ 
The statutes upon the subject generally provide that the wall 
shall be built equally on the lands of the adjoining owners, 
at their joint expense; when only one owner wants to use the 
wall, he must bear the expense of its construction.*”® 


63. When there is a party wall between two buildings and 
the owner of one of them takes it down for the purpose of 
rebuilding, he is required to erect another in its place within 
a reasonable time and with the least inconvenience. If the 
wall need repairing, the adjoining owner must contribute to 
the cost. But he is not bound to contribute to building the 
new wall higher than the old one, nor with more costly 
materials.***” Being a party wall, it is for the mutual con- 
venience and profit of adjoining owners, and the only restric- 
tion upon its use is that it shall not be detrimental to the 
other. Using a party wall means making use of it in the 
process of the construction of a house on the adjoining lot; 
either of the adjoining owners may deepen the founda- 
tion or increase the height of the entire wall, being liable 
for any injury to the other building.*” 

A party wall ceases to be such, and the mutual easement 
ceases, when the building is destroyed; the tenement in such 
event reverts to the original conditions of ownership. If 
either attempt to rebuild the wall, the other can enjoin him; 
and if he do rebuild without agreement, or statutory require- 
ment, he cannot make the other party pay, for there is no 
obligation on either party to rebuild at his own expense.*” 


12492 Bouv. Law Dict., p. 609, citing 57 1273 Kent’s Comm. *, p. 487. 
Miss. 746 (1880); 32 Pac. Rep. (Ore.) 128152 Mass. 176 (1890); 162 Mass. 86 
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DESTRUCTION, OR EXTINGUISHMENT, OF EASEMENTS 


64. When the purpose for which an easement was created 
has ceased to exist, the easement is extinguished, unless 
created by grant.’*® An abandonment has the same effect, 
but the abandonment of the right must be more than a mere 
temporary cessation. <A right of way ceases to exist when 
the estate to which it is appurtenant ceases to exist. By the 
common law, an easement is extinguished when the same 
person becomes the owner of the dominant and of the ser- 
vient tenements, or the owner both of the easement and 
the estate in which the easement exists.** 


65. Right to Repair.—The grantee of a right of way 
may enter upon the land subject to the easement and con- 
struct a road bed, and keep the same in repair. He may 
break up the soil, level irregularities, fill up depressions, 
blast rocks, remove impediments, and supply deficiencies, in 
order to constitute a good road. He has a right to exclude 
strangers from it, and to restrain its use by the owner of the 
servient estate; but one of several owners of a right of way 
may not make such repairs, or changes in the grade or sur- 
face, as would make it less convenient and useful’to any one 
who has an equal right in the way.*” 


RENTS 


66. Definitions.—Rent is a certain profit issuing at 
stated periods out of lands and tenements corporeal. As 
commonly defined, rent is a compensation or return made 
periodically, or fixed with reference to a period of time, for 
the possession or use of property of any kind, generally 
reserved by a lease. The characteristics of rent are: It must 
be certain or capable of being reduced to a certainty; it 
must issue at stated periods from lands or tenements cor- 
poreal—from something which the landlord may seize if 


130 138 Ind. 200 (1894); 72 N. Y. 174 (1878). 132119 N. Y. 37,42 (1890); 146 Mass. 585 
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default be made in payment of the rent; conversely, it can- 
not proceed from incorporeal hereditaments.** 


67. Atcommon law, there are three kinds of rents: Rent- 
service, by which the tenant of land or other tenement owed his 
landlord certain feudal services, or a money equivalent; 
vent-charge, or fee-farm rent, which is a charge on lands or 
tenements, in the form of rent, in favor of one who is not ’ 
the landlord; and vent-seck (now abolished by statute), which 
is a rent charge in which the landlord has no right of dis- 
traint for arrears of rent. In both rent-service and rent- 
charge, the landlord has this right.*** 


68. Ground-rent is the rent at which ground is let for 
building purposes. Where there is a conveyance of land in 
fee, that is, a deed or conveyance of the absolute ownership 
of land, subject to the payment of a certain rent, it is a 
ground-rent: In Engiand, a ground-rent is a rent-charge, 
and in Pennsylvania and Maryland, the only commonwealths 
of the United States in which such rents exist, a ground-rent 
is a rent-service. In Maryland, the name gvound-rent is 
applied to leases for terms of ninety-nine years, renewable 
perpetually. 


69. Ground-rents are redeemable and irredeemable, the 
latter being irredeemable fvom creation and those which 
become irredeemable. A redeemable ground-rent is one 
in which land can be freed from encumbrance by the payment 
of the principal sum within a certain time named in the deed. 
A ground-rent irredeemable from creation is one in 
which the ground cannot be freed from encumbrance, the rent 
being a perpetual charge thereon. 

A ground-rent originally redeemable may become irre- 
deemable by failure of the tenant to redeem within a certain 
time. If the ground-rent deed provide for the redemption 
of the land within five years, the payment of the money 
within the five years will release it from further payment 
of rent. But, in the old ground-rent deeds, there was a 


1332 Black, Comm. 41; Cent. Dict.; see 134Stat. 4, Geo. II, c. 28. 
The Law of Landlord and Tenant. 
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provision whereby the ground-rent became a perpetual charge 
upon the land in the event of non-redémption within the 
time specified. This species of ground-rent is now prac- 
tically extinct, as are also any perpetual ground-rents. ‘Their 
creation is so restricted as to make almost impossible the 
creation of an irredeemable ground-rent to charge land for- 
ever. Ground-rents may be freely transferred, but the 
transfer must be by deed to be effective.*** 


ESTATES IN REAL PROPERTY 


70. Definitions.—An estate is the legal position or 
status of an owner, considered with respect to his property; 
ownership, tenancy, or tenure; property in land or other 
things. The term esfaze in its limited sense, and as it pertains 
to our present consideration, properly and technically means 
the degree, quantity, nature, and extent of interest which a 
person has in real property.**® 

Real estate is an interest in a real thing; it includes 
every possible interest in lands, except a mere chattel 
interest.’ 

Tenure is the nature of the right or title by which 
property, especially real property, is held. 

A tenant is the one who holds real property by any kind of 
title; specifically, the term fezant is applied to one who holds 
real property under a superior owner, as a lessee or occupant 
for rent; it is used as correlative to landlord.**° 


71. Estates in real property are herein treated with 
respect to (1) the quantity of interest, (2) the time of enjoy- 
ment thereof, and (3) the number and connection of the 
tenants.**° 

The quantity of interest in an estate is determined by 
the time during which the tenant is to enjoy it; such as an 
estate to a man and hzs hezrs, or an estate for one year. 


135 Act of Apr. 22, 1850; Purd. Dig. 858, 1379 Cowen (N. Y.) 81 (1828). 
Pt. 2; Mitchell, Real Est. and Conv., 138Cent. Dict.; see The Law of Land 
Prk lordand Tenant. 
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Thus considered, estates are either estates of freehold or estates 
less than freehold. 

A freehold estate, or a freehold, as it is commonly called, is 
any estate of inheritance or for life in real property, held by 
free tenure. Freeholds are those of zaheritance and those not 
of inheritance. Those of inheritance may be absolute or limited. 
An estate of inheritance is one in which a man has such an 
interest that he may dispose of it upon his death as he sees fit. 


72. Freehold Estates of Inheritance. —A freehold 
estate of inheritance absolute is a fee simple. <A tenant 
in fee simple is he who has lands, tenements, and heredita- 
ments, to hold to him and his heirs forever.**° 

The word fee, technically, means inheritance. An estate in 
fee is an estate of inheritance, an estate that may descend 
according to law without conditions or qualifications. When 
the word fee is used alone, it is understood to mean fee szmple. 
At common law, the word fezvs is necessary to create a fee 
simple by inheritance. ‘This is now true only of deeds. A 
deed to convey an estate in fee simple must convey to one 
and his heirs. Consequently,a deed to a person and his 
generation to endure as long as the waters of a certain river 
should run was held to pass a life estate only. An example 
of an estate in fee simple is a grant such as this: “‘I give 
the estate of Whiteacre to J. S. and his heirs forever.”’ 


73. The amount of a man’s interest is determined by its 
duration. According to their duration, estates or interests in 
lands are classified as estates tu fee stmple, in fee tatl, and for 
life. Of these, the greatest is the estate in fee simple, the 
largest possible interest which a man may have in landed 
property. It is the ownership of land by a man and his heirs 
forever, in which is included the right of the owner or of his 
heirs to freely transfer or encumber it. 


74. An estate in fee simple is that interest in lands 
which can be freely alienated by its owner during his life, and 
which will, on his death, if left undisposed of by him, descend 


140'\Co, Litt., Sec. 1. 
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beneficially to the next heir or heirs, lineal or collateral, and 
however temote in degree, of the last purchaser.™* 

By last purchaser is meant the last person who took the 
estate by purchase. A tenant in fee simple is not respon- 
sible to any one for any lawful use he may make of the 
land. He may dig it up to search for minerals, may cut 
down trees, destroy buildings, erect them, ruin or improve 
the land, as he sees fit. Such an estate can be transferred 
only by solemn deed zxfer vivos (between living persons) 
accompanied by words of inheritance, or by last will duly 
executed. The classical form of the words of inheritance 
is ‘‘and his heirs,’ following the name of the transferee. 
Thus, a limitation to a person and his hetys in an appro- 
priate instrument gives that person a fee simple. The 
rule with regard to wills is not so strict. Since it is 
customary in interpreting wills to follow, so far as may 
be, the actual intention of the testator, any words which 
disclose an intention to give or devise a fee simple will 
be sufficient.**’ 


75. An estate in fee tail, or an estate tail, is an 
estate in fee with certain limitations. It owes its creation to 
an old English statute,*** and is an interest given to one and 
certain of his issue; as where lands are given to one and his 
wife and the issue born of their bodies. Obviously such an 
estate is liable to be defeated in several ways. The person 
and his wife to whom the interest is given may never have 
children; or their children, if they had any, might not survive 
them. Under the English statute before mentioned, if the 
grantees have no children, or the estate were otherwise 
defeated, the land reverted back to the original owner, 
the grantor. 


76. Estates tail are: (1) The estate in tail general, 
(2) the estate in tail male or female general, (3) the estate in 
tail special, and (4) the estate in tail male or female special. 


141 Jenks’s Modern Land Law, p. 27. 143 Stat. De Donts Condttionalibus (con- 
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The estate in tail general is where land is given to a man 
and the heirs of his body. In England, by statute, such an 
estate may be created by deed by a transfer to one in tail. 
Under the laws of descent the lineal issue of the grantee 
can take, but collateral issue is excluded.*** 

The estate in tail male or female general differs from the 
estate in tail general in that the issue named in the limita- 
tion is required to be of a particular sex, such as an estate to 
a person and the heirs male of his or her body. In this case 
any of the heirs male are capable of inheriting. The estate 
in tail female general is of rare occurrence, but is governed 
by the same rules as the estate in tail male general. 

The estate in tail sfeczal is a limitation to the issue of two 
persons, who, of course, must be of different sexes, and they 
must not be within the prohibited degrees of consanguinity. 


ILLUSTRATION. —The grant of lands to X and the heirs of his body 
by Y, or to Y and the heirs of her body by X, creates an estate in tail 
special. It is not necessary that X and Y be married when the estate 
is created; they immediately become joint tenants of an estate tail 
inheritable only by their joint issue. If they do not fulfil the conditions 
requisite under the instrument creating the estate, they take a joint 
estate for the life of the survivor, upon whose death, the lineal heirs 
of both take as tenants in common. 


After the first descent, an estate in tail special becomes an 
estate in tail general. 

The estate in tail male or female special is an estate 
given to a man and the heirs of his body by hts wite, or some 
similar expression. It is governed by the same rules as the 
estate in tail male general.*** 


77. The purpose of the statute was to prevent the aliena- 
tion of estates tail by the first tenant. Before its passage, 
when an estate was given to a man and the issue of his 
body, it was customary to treat it as a fee simple upon the 
birth of issue, and to convey it as if it were such, thereby 
preventing the estate from ever reverting back to the donor, 
though the issue might die in the life of the first tenant. 


14444 and 45 Vict. (Eng.), c. 41 (1881). 145 Jenks’s Modern Land Law, p. 82. 
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To prevent this the statute was passed.*** It answered its 
purpose until the ingenuity of the conveyancers found a 
way of evading its provisions. An estate tail was said to 
be entailed upon a man, and when he took steps to convert 
his estate tail into a greater estate, a fee simple, this was 
called barring the entail. The process generally used for 
accomplishing this was called a common recovery, a kind of 
conveyance, or fictitious proceeding, which operated as an 
absolute bar to estates tail, and the remainders and rever- 
sions expectant on the determination of such estates.’ 
In England it became obsolete in 1833 by the abolishment 
of fines and recoveries, and barring the entail was permitted 
by a simple enrolled deed. In the United States, the 
creation of new estates tail has been made impossible by 
statute in most of the states, but there are sufficient old 
estates tail existing to make a knowledge of their incidents 
necessary to conveyancers and other persons interested in 
transfers of real estate. 


78. Asa tenant in tail has the power, even in England, 
to change his estate into a fee simple at pleasure, and as his 
powers of dealing with the land are almost unrestricted, the 
difference between the estate tail and-the estate in fee 
simple is reduced to almost nothing. 

This does not apply to two special cases of tenancy in 
tail. The first is tenancy in tail after possibility of issue 
extinct; as where land is given to A and the heirs of his 
body by B, and B dies leaving no issue by A, or leaving 
issue who die. The estate tail in this case obviously must 
end with the life of A. His powers here are not the 
unlimited powers of an ordinary tenant in tail. 

The second case is tenancy in tail where the reversion is in 
the crown. For example, where the estate has been given 
by the crown to A in tail general, with the provision that, 
upon the failure of A’s issue, the land is to revert back to 
the crown, the crown occupies the position of reversioner.*** 


146 Stat. De Donis Conditionalibus, 3 1472 Black. Comm. 357. 
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In all cases, the part of an estate limited to go back to the 
donor or his heir after an estate tail is called the reversion. 
In this case, the tenant may not take advantage of the privi- 
leges given ordinary tenants in tail under the English Fines 
and Recoveries Act.**® 


79. Freehold Estates Not of Inheritance. — An 
estate for life is the least estate of freehold that can be 
created. It is an estate granted to a person to be held 
during his own life or the life of another. Such estates may 
be created either expressly or by operation of law, and it is 
not necessary to use words of inheritance, such as ‘“‘and his 
heirs,’’ in creating them. 

A conveyance of a life estate is generally coupled with a 
limitation over, that is, with a gift of the remaining estate 
to another; as an estate granted to A for life, and upon A’s 
death to go to C in fee. The usual form of expression 
would be to A for life with remainder to C in fee. The 
estate remaining, that is, C’s estate, is called a vemaznder. 
Under these circumstances it naturally follows that A, in 
dealing with the land, must respect the rights of those who 
come after him. 

Life estates created by operation of law include tenancy 
in tail after possibility of issue extinct (above described), 
tenancy by the curtesy, and tenancy in dower. 


80. Tenancy by the Curtesy.—An estate by the 
ecurtesy is one which entitles a man to a life interest in 
the real property of his deceased wife, which she held in 
fee simple, or fee tail in actual possession, not disposed 
of during her lifetime. At common law to entitle the man 
to the interest, there must have been children born alive to 
them who were capable of inheriting her estate. As a 
general rule, it is no longer necessary that issue be born to 
entitle the husband to his estate by the curtesy.** 


81. Dower.— Dower is the portion which the law allows 
to a widow for her life out of the real property which her 


149 Stat. 3and 4 Wm. IV (Eng.),c. 74 (1833). 150 See The Law of Husband and Wte. 
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deceased husband held in fee simple or fee tail. Where the 
husband holds an estate of inheritance at his death, she is 
entitled to one-third of all his lands and'tenements for life. 
This common-law institution exists today, but the amount to 
which she is entitled is regulated by statute in the various 
jurisdictions. 


82. Rights of Life Tenants. —The rights of a tenant 
for life to deal with the property are as follows: He may 
make whatever use of the land is consistent with its being 
handed over to his successor in the condition in which he 
received it; but his representatives (his heirs, executor, or 
administrator) have no claim upon the land after his decease, 
whatever improvements he may have made upon it. 

Every legal tenant for life has the right of estovers, that is, 
the right to cut all the timber necessary for the ordinary needs 
of farming, whatever its effect upon the land. The right 
extends to the estovers called house-bote, plow-bote, and 
hay-bote. House-bote is the right to cut the timber necessary 
for repairs and fuel for his house; Alow-bofe is the right to cut 
timber for the repair of his agricultural implements; and hay- 
éote is the right to cut timber to maintain his hedges. These 
estovers are chiefly perquisites, or rights,.of tenants for life 
under the ancient English law. They still exist in England 
but are rarely mentioned in the United States.*” 


83. A tenant for life may not commit waste. Waste 
includes any act which will deteriorate the value of the land 
or which will change its character. It is immaterial that the 
commission of the waste may benefit the land; the fact that 
removing trees may enhance its value by adding new arable 
land to the freehold, or that mines opened may enrich the 
remainder-man is immaterial; the commission of such acts is 
waste. 

Permissive waste is where tke tenant permits buildings 
or other parts of the freehold to fall into decay through 
failure to repair them. In the absence of an express 


151 Jenks’s Modern Land Law, p. 40; 2 Black. Comm. 35. 
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agreement to repair, he is not generally held liable for 
failure to do so.**” 

In the United States, tenants for life, or for years, are 
required to make all the repairs necessary to keep the prem- 
ises in as good condition (ordinary wear and tear excepted) 
as they were when they entered into possession; and for 
that purpose they may use the timber to be found on the , 
ileal > 

There are two exceptions to the rule that the representa- 
tives of the life tenant have no claim upon the land after his 
death, (1) with regard to emblements, (2) with regard to 
fixtures.’** 


84. Emblements are the product of crops sown by a 
tenant with a limited estate (a life estate or estate for years) 
which have not matured at the termination of his estate. 
To entitle a tenant to emblements, his estate must be of 
uncertain duration and must not come to an end by his own 
act or fault. Certain phases of this subject are now regulated 
by statute in England, but only particular cases fall within 
the act, so that the subject has lost none of its importance.*” 

In England, the powers of a tenant for life are regulated 
by the Settled Land Act and its supplements, which confer 
upon the tenant powers almost coextensive with those of an 
absolute owner, subject to restrictions in favor of his 
successor. From the operation of these statutes, the estate of 
dower is excepted. This, however, does not affect the rights 
of emblements, estovers, permissive waste, and fixtures. The 
powers of a tenant by curtesy, besides the usual powers of a 
tenant for life, include those conferred by these statutes.*”* 


85. Estates for the life of another, called in law estates 
pur autre vie, may be created in England for an estate for life, 
for an.estate tail, or for a fee simple. That is, it may be an 
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estate of inheritance during the life of. the person on whose 
life the estate is dependent (called the cestuz gue vie). The 
limitation may be to A during the life of B, or it may be to 
A and the heirs of his body during the life of B, or to Aand 
his heirs during the life of B. An estate fur autre vie may 
be created in this way: If A be tenant for life of certain 
lands and convey the lands to B, B will be the tenant for the 
life of A, because his right to the lands is dependent upon 
the life of A. Upon A’s death, B’s estate comes to an end. 

But there is a possibility in all such cases that the tenant 
may die before the determination of his estate. In that event, 
the ordinary custom would have been to permit it to revert 
to the creator of the estate of his heirs. At common law, 
however, the courts held to a rule of permitting the first 
person who contrived to obtain possession of the land to 
hold to the end of the term, that is, till the death of the 
cestui que vie. ““The ‘general occupant,’ as this enterprising 
person was termed, held the land for his own benefit, inde- 
- pendent of the claims of the deceased’s creditors.” To 
remedy this defect, it was provided by the Statute of 
Frauds that, in the event of the death of the tenant Jur autre 
vie before the expiration of his term, the land should go, until 
the death of the cestuz gue vie, to the personal representa- 
tives of the tenant as assets for payment of debts.**” 

In general, the tenant pur autre vie, not holding merely 
under a lease at arent, may exercise the statutory powers of 
a tenant for life under the Settled Land Act. 


86. Estates Less Than Freehold.—With respect to 
magnitude, the estate for years is next in rank to the free- 
hold estates. states for years were originally not estates at 
all, so far as any legal recognition was concerned. “‘Leases 
for years, or at will, or at sufferance, were originally granted 
to mere farmers or husbandmen, who, every year, rendered 
some equivalent in money, provisions, or other rent to the 
lessors, or landlords. But the latter, in order to encourage 
them to cultivate the ground, gave them a sort of permanent 
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interest for a limited period, founded upon a contract, 
express or implied, which was not determinable at their will, 
but which should endure for a time certain. Their posses- 
sion, nevertheless, was- esteemed of so little consequence 
that they were considered as bailiffs or servants of the 
lord, * * * who were to receive, and had contracted to 
account for, the profits at a settled price, rather than as 
having any property of their own.’’ Subsequently “‘estates 
for years seem to have become of importance, and to have 
been considered, after entry made, as actual interests in the 
lands vested in the lessee.’’*** 


87. Estates for Years.—An estate for years is one 
which must expire at a certain period, ascertained at the 
time of its creation. It is frequently called a ferm, because 
its duration or continuance is bounded, limited, and deter- 
mined. The lessee in an estate for years has no possession 
and therefore no estate until actual entry.*” 


88. Tenancy at Will. —Where the parties to a contract 
which purports to establish the relation of landlord and 
tenant stipulate that the relationship may be put to an end at 
any time by either of the parties, the tenancy is a tenancy at 
will. An estate at will is, therefore, one held at the will of 
the owner of real property, who is denominated the landlord. 
In such a tenancy, the landlord is not obliged to give notice 
to his tenant of his intention to take possession. He need 
only demand possession. In England, by statute, a tenancy 
at will is deemed to expire at the end of one year from its 
creation, unless actually determined before that time.*” 


89. Tenancy by Sufferance. — This tenancy occurs 
where a man, having occupied land by a lawful title, con- 
tinues to hold it after his title has expired. He cannot be 
treated as a trespasser, until a demand of possession has 
been made, because his entry was lawful; but, in England, 
if he hold over after demand in writing, he is liable for 
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double the value of the lands so long as he keeps possession.” 
In the United States, statutes, in some jurisdictions, require 
the landlord to give the tenant notice to quit; if he continue 
to hold over, the landlord may take steps to dispossess him, 
or he may proceed against him as a trespasser.*** In other 
jurisdictions, the landlord may enter upon his lands at any 
time, but if he use force, he is himself liable as a tres- 
passer.*** 


ESTATES IN FUTURO 

90. Reversions. —Estates in futuro, or in expectancy, 
are those in which there exists a present right or interest, 
either vested or contingent, the enjoyment of which is post- 
poned to a future time. They comprise veverstons and 
remainders, or executory interests which are contingent for 
the commencement of possession upon the time when some 
precedent estates shall have terminated, as distinguished from 
those which are limited to take effect on the termination of 
a precedent estate. 

Where the owner of an estate in lands creates out of those 
lands a smaller estate of freehold, the right to the lands 
after determination of the inferior estate, or particular estate, 
as it is called, vests by operation of law in the grantor, or 
creator, of the inferior estate. 


ILLUSTRATION. —If A convey land of which he is the absolute owner, 
to B for life, the property, on the death of B, reverts to A, or, if he 
be dead, to his heirs. The estate so reverting is called the reversion. 
Where the inferior estate is one that does not carry with it seizin (the 
right of possession) there is no reversion, for the grantor never parts 
with the ownership of his land. All estates of freehold which entitle 
one to possession have the attribute of seizin, a life estate being the 
least estate to which seizin is incident, and the least estate upon which 
a reversion can be founded. An estate for years cannot be the basis 
of a reversion, for the grantor does not lose his right to possession. He 
merely contracts to permit the tenant to keep it for a certain time. 


91. Remainders. —A remainder is an estate created by 
the act of the parties, limited to begin at the expiration 


161 Stat. 4 Geo. II (Eng.), c. 28, Sec. 1 16217 R.1. 107 (1890); 83 Wis. 267 (1892). 
(1780); Stat. 11, Geo. II (Eng.), c. 19, 16350 Me. 325 (1862); 31 Me. 293 (1850), 
Sec. 18 (1737). 
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or determination of another. estate created by the same 
instrument. 

ILLUSTRATION. —If A, who owns land in fee simple, convey to B for 
life and on the death of B to C and his heirs, B here takes an estate 
for life, while C will have the remainder in fee, expectant on the death 


of B. The estate of B in this case is called the particular estate; 
that of C is the remainder. 


G2. In the creation of remainders, certain rules must be | 
observed: very remainder must have a particular estate of 
trechold limited tmmediately betore it, on the determination of 
which tt ts to come into possession.*** The purpose of this rule 
is to prevent the estate from being without an owner. Thus, 
where one attempts to convey an estate to another to com- 
mence ten years from the date of the conveyance, it is an 
attempt to create a freehold in the future and, therefore, 
void. So the creation of an estate to one person for ten 
years, at the end of which time the estate is to commence in 
another person, is an attempt to fill up the gap of ten years, 
and will not make good the estate which is intended to be 
vested in the person who is designated to take after the ten 
years. 

No remainder can be limited to take effect after a fee simple 
absolute.** The reason of this rule is, that one who has the 
fee simple has all the property he can have, and may convey 
it however and to whomever he pleases; there never can be 
more than one remainder in fee simple absolute, nor any 
remainder after that. Thus, if an attempt be made to convey 
land to a person and his heirs in fee simple, with a remainder 
to another person and his heirs, the estate in the last person 
can never vest, because he who conveyed the estate con- 
veyed all he had to the first person in fee simple, who has 
the absolute title and may dispose of it as he pleases. 


93. Remainders are either vested or contingent. A vested 
remainder is one in which the person to whom the remainder 
is given has a present right to enjoy the estate in the future. 
The right is one which he has irrespective of future events, 


164 Jenks’s Modern Land Law, p. 95, 165 Jbzd., p. 97. 


42 THE LAW OF PROPERTY $3 


and the estate is consequently vested in him at the creation 
of the estate. The moment that it can be said that the 
holder of the remainder is entitled to the estate, the remainder 
is vested. A remainder, therefore, is vested or contingent 
according to the certainty that the owner may or may not 
enjoy it. 

ILLuSTRATION.—A vested remainder is where there is an estate to 
A for life, remainder to B in fee. The event on which B’s (the 
remainder man’s) estate depends is certain to happen. When A dies, 
B will receive the estate; or if B die first, his heirs will be entitled to it. 


94. A contingent remainder is one limited to take 
effect to an uncertain person, or upon the happening of an 
uncertain event. It requires a particular estate to support it, 
which is also necessary in the case of a vested remainder.’ 


ILLUSTRATIONS.—An estate is granted to A until C returns from 
Rome, with remainder to B and his heirs. If C do not return from 
Rome, B and his heirs will not receive the estate; here, the happening 
of the event has failed. 


Where an estate is granted to A for life, with remainder in fee to 
B’s eldest son (then unborn), the remainder is contingent upon the birth 
of a son to B, an uncertainty. But the instant that a son is born, the 
remainder is no longer contingent, but vested.*®” 

The test by which a vested remainder is distinguished from 
a contingent remainder is the Aosszbz/ty of taking possession 
of the estate if the possession were to become vacant, and 
not the certainty that the possession will become vacant, 
before the estate limited in remainder determines.** 

It is the policy of the law to construe remainders to be 
vested, and if the instrument of transfer disclose an inten- 
tion to convey a vested remainder, the courts will follow the 
intention rather than the actual words of the instrument.’ 

There is no limit to the number of remainders that may be 
created out of the same estate. “There may be a limitation 
to A for life, remainder to B for life, reniainder to C for life, 
remainder to D in tail male, remainder to E in tail general, 
and so on, indefinitely.’?*”° 


166 2 Black. Comm. 169. 169 25 Wend. (N. Y.) 119 (1840). 
167 [hid. 170 Jenks’s Modern Land Law, p. 97, 
168 2 Sandf, Ch, (N. Y.) 533 (1845), 
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Remainders form the subject of a very large proportion of 
the modern problems with reference to real estate. They 
occur very frequently in family settlements and in wills. 
In creating remainders, there are several rules of law 
that must not be infringed under penalty of having the 
limitation fail. 


95. Rule in Shelley’s Case.’"*—When the ancestor » 
by any gift or conveyance takes an estate of freehold, and 
in the same gift or conveyance an estate is limited either 
mediately or immediately to his heirs in fee or in tail, that 
always in such cases “‘the heirs” are words of limitation of the 
estate, and not words of purchase.’ This is the rule, or 
maxim, known as the vale in Shelley’s case, as originally 
stated. In less technical language, the rule has been defined 
as follows: In any instrument, if the freehold be limited to 
the ancestor for life, and the inheritance to his heirs, either 
mediately or immediately, the first taker takes the whole 
estate; if it be limited to the heir of his body, he takes a fee 
tail; 1f to his heirs, a fee simple.*™ 

The effect of the rule is to increase the estate of the 
ancestor from a tenancy for life to a fee tail or fee simple 
estate. Suppose an estate be granted in a will to A for life 
with a remainder to his heirs. Under the rule, the remainder 
to the heirs of A is void, and A, instead of taking a life estate, 
takes an estate in fee simple. By the expression “‘the heirs 


171 The rule was adopted as a part of the common law of this country, and in 
many of the states still prevails. It has been abolished in most of them. The sub- 
ject has been exhaustively treated in Pennsylvania, and the numerous decisions will 
be found analyzed and arranged in tabular form in an essay by J. P. Gross, Esq. 
(Harrisburg, 1877). The rule has been held applicable to instruments in which the 
words hety or hetrs (8 W. & S. 88); zssue (3 W. & S. 160) (80 Pa. 158) (45 Jbzd. 179); 
child or children (7 W. & S. 288) (50 Pa. 483); son or daughter (3 S. & R. 483) (70 
Pa. 335); neat of kin, offspring (36 Pa. 117); descendants, and similar expressions are 
used in the technical sense of the word heirs. Chief Justice Gibson states the opera- 
tion of the rule as follows: ‘It operates only on the intention (of the devisor) when 
it has been ascertained, not on the meaning of the words used to express it. The 
ascertainment is left to the ordinary rules of construction peculiar to wills ... It 
gives the ancestor an estate for life, in the first instance, and, by force of the devise 
to his heirs, general or special, the inheritance also, by conferring the remainder on 
him, as the stock from which alone they can inherit;’’ 13 Pa. 344, 354.-Bouv. Law 
Dict., Vol. 2 (Rawle’s Ed.), p. 991. 


1721 Coke (Eng.) 88, 104 (1581). 173] Pres. Est. 263-419. 
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are words of limitation and not words of purchase” is meant 
that the words ¢he heirs show what kind of an estate, or how 
great an estate, A is to take, and not who are the persons 
entitled. In other words, a limitation to A for life, remain- 
der to his heirs, does not mean that A’s heirs are to take; it 
means the quantity of estate that Ais to take. It is obvious 
that such a construction must defeat the intention of the 
grantor, but the rule is applied in pursuance of a supposed 
intention to convey a fee. 


96. Rule Against Perpetuities.—Another rule that 
must not be contravened in the creation of estates by way of 
remainders, or other executory limitations, is the rule 
against perpetuities. This rule prevents an estate from 
being given to a person, not yet born, for life, followed by 
an estate to the child of such a person. The rule itself 
declares that the vesting of an executory interest shall not 
be prolonged beyond a life or lives in being, and twenty-one 
years thereafter.’ 

Such conditions are what are called vestvaints on alienation 
and are discountenanced by the courts. For this reason the 
rule exists. If there be a possibility that the estate may not 
be alienable for a life or lives in being at the creation of the 
estate, and twenty-one years and nine months thereafter, the 
proposed disposition of the property will infringe the rule. 
It is immaterial that the estate may be capable of alienation 
within that period. It is a bad limitation if there be a 
possibility that it may not be alienable within the period 
prescribed. 


97. Executory Devise.—A remainder, as_ stated, 
requires a particular estate to support it upon the deter- 
mination of which the remainder must take effect. Where 
dispositions are made by will, limitations of this kind are 
sometimes permitted to avoid the alternative of declaring a 
man intestate. The limitation must, however, conform to the 
rule against perpetuities. Such a case would be where land 
is devised to A for life, and one year after his death to B in 


174 Sm. Ex, Int.. Sec. 706. 
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fee. As a remainder, this limitation must fail, but, as an 
executory devise, it may take effect. Cases of this kind 
frequently occur when devises are made to depend on con- 
tingencies. 


ESTATES UPON CONDITION 


98. Definition.—Estates upon condition are such as 
have a qualification annexed to them by which, upon the 
happening of a particular event, they may be created, or 
enlarged, or destroyed. They are (1) estates upon condition 
implied, and (2) estates upon condition expressed. 


99. An estate upon condition implied is one in 
which the condition is not expressed in the deed conveying 
the estate, but which the law implies as belonging to it. 
At common law, if a man were given an estate in fee simple, 
with no condition annexed to it specially, there was a con- 
dition impliedly attached to the grant that the tenant would 
not commit treason; for breach of this condition the estate 
was forfeited. 


100. An estate upon condition expressed is one 
attached to the grant specially at the time of the convey- 
ance, that is, named in the deed, whereby the estate shall 
either commence, be enlarged, or be defeated upon the hap- 
pening of an uncertain event; as where an estate is conveyed 
to a person and his heirs so long as they continue tenants of 
a certain manor. While this is a fee simple and the largest 
estate known to the law, yet it may come to an end by the 
removal of the grantee, or of his heirs, from the manor. 


101. Conditions are also conditions precedent and conditions 
subsequent. A condition precedent is one that must be 
performed before the estate can vest or commence. Thus a 
devise as follows: “If my son Thomas become a member 
of the Presbyterian church, I give him all of my property, 
real and personal.”’ If Thomas never join the Presbyterian 
church, he will not receive the property. A condition 
subsequent is one whose effect is to defeat an estate already 
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vested, as where a devise was made to.a man, on the condi- 
tion that if he should fall into drunkenness and revelry, his 
estate should cease.’ Since conditions subsequent tend to 
defeat estates already vested, they are discouraged by the 
courts. There are certain circumstances under which condi- 
tions become inoperative, that is, breach of them will no 
longer defeat the estate. This occurs when the condition 
becomes impossible of performance, when it is contrary to 
good morals, or when it is inconsistent with the estate 
granted.?7¢ 


102. Conditions do not generally affect the alienability 
of estates. They may be freely conveyed, subject to the 
condition. Certain forms of conditions are of very frequent 
occurrence in modern conveyances. Houses are conveyed 
subject to the condition that they shall never be used as 
places for the sale of intoxicating liquors, or that they shall 
never be converted into slaughter houses or glue factories. 
Such conditions are valid and are usually :enforced. For 
breach of condition the grantor has the right of entry. To 
take advantage of his right to declare a forfeiture he must 
act promptly and show his intention at once, for it is a right 
that may be defeated by inaction or acquiescence. Unless 
this be done the grantee is entitled to hold his estate. Where 
the condition is not one that demands a continuous perform- 
ance, after it has once been performed the estate becomes 
absolute.*7” 


1038. Conditional Limitation.—In the grant of such 
an estate conditioned upon the continuance of the grantees 
as tenants of the manor, if a further estate be granted to 
another person, in case of the removal of the first-named 
grantees there will be created an estate called a conditional 
limitation. The grant, in such case, could be of an estate to 
A and his heirs so long as they shall continue tenants of a 
certain manor, with remainder to B and his heirs; and upon 


175 Mitchell, Real Est. and Conv., p. 181. 177 See Forfeiture, infra. 
17641 Pa. 341-349 (1861); 10 Pick. (Mass.) 507 (1830). 
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the removal of A, or his heirs, from the manor, B, or his heirs, 
would be entitled to the estate. 


104. Power to Convey.—It frequently happens that a 
person who has neither a title to, nor an interest in, lands, 
has, nevertheless, the power to convey a good title to 
another person. This power may be conferred by law, by 
deed, or by will. A sheriff, for instance, may convey a good’ 
title to lands in which he never had any interest. Powers 
are divided into those relating to land and those simply 
collateral. 


105. A power relating to land is one given to a 
person who has an interest in the land to dispose of it in a 
certain way. Thus, A who is tenant for life of the Black- 
acre estate may be given power to convey it in fee to either 
of two persons, or to whomever he chooses. Such powers 
are interpreted liberally, that is, the court will follow the 
apparent intention of the person creating the power, rather 
than adhere strictly to the language. 


106. A power simply collateral is one given to a 
person who is not interested in the land; as a power of sale 
to executors. These powers are construed strictly; the 
words of the grant are observed literally. There is no 
particular form of words which must be used in the creation 
of a power. The governing consideration is the intention. 
He who creates the power is called the donor. It is neces- 
sary that any creation of a power to sell lands be in 
writing. And a power to execute a deed must be by writing 
under seal.17* 


107. Tenancy in Severalty, Joint Tenancy, and 
Tenancy in Common.—Estates with respect to the number 
and connection of their owners, the tenants who occupy and 
hold them, are such as are held in severalty, in joint tenancy 
and 1m common. 

Real property is owned in severalty when the owner holds 
it in his own right only, without any other person being 


178 Mitchell, Real Est. and Conv., p. 506. 
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joined or connected with him in point of interest during his 
estate therein. This is the most common and usual way of 
holding property, and all titles are supposed to be of this 
sort unless expressly declared to be otherwise.*” 

A joint tenancy exists where several persons own prop- 
erty jointly in equal shares, each having the same interest in 
the whole and every part, with the benefit of survivorship, so 
long as the tenancy remains. Such persons are tenants who 
hold individually and jointly, having one and the same inter- 
est, secured through one and the same conveyance, commen- 
cing at the same time and continuing for the same period, or 
determinable by the same contingency, and held by one and 
the same possession.**® 


108. Howa Joint Tenancy Is Constituted. —To con- 
stitute a joint tenancy, there must be: 

1. Unity of Interest.—The tenants must have one and the 
same interest. One joint tenant cannot be entitled to one 
quantity of estate and the other to a different one; one can- 
not be tenant for life and the other tenant for years. 

2. Untty of Title. —The estates of the joint tenants must be 
created by one and the same act. If the joint estate be 
created by deed, the estates of all the joint tenants must 
be granted in that deed.** 

3. Unity of Time.—The estate of the joint tenants must be 
vested at one and the same period, as well as by one and 
the same title. Thus, an estate to A and B, or an estate to 
A for life, remainder to B and C; in the first case, A and B 
are joint tenants in an estate to be enjoyed at once; inthe 
second case, B and C are joint tenants in a vested remainder 
in fee so that their title is the same, and their remainder 
vests at the same period; that is, at the creation of the 
estate. } 

4. Unity of Possession.— Each of the tenants has the entire 
possession of the property, as well of every parcel as of the 


1792 Black. Comm, 179. 812 Black. Comm. 179, e¢ seg. 
180 Washb. R. P., Vol. 1 (5th Ed.), p. 406° 
144 Ind. 1 (1895). 
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whole: Each owns an undivided fraction of the whole and 
not the whole of an undivided fraction. 


109. . The most distinctive feature of a joint tenancy is the © 
right of survivorship by which, upon the death of one joint 
tenant, there having been no severance of the estate, his entire 
interest is cast upon the survivor or survivors, to the exclu- 
sion of the inheritance of the same by his heirs, and so on, ’ 
until the titles to all the shares vest at length in the last 
survivor, who is entitled to the whole estate. A joint 
tenant, therefore, has no interest which he can dispose of by 
will, but he can mortgage or convey his interest. The 
right of survivorship has been abolished in some of the United 
States, except in the case of joint trustees, and some other 
special instances.*** 

The right of survivorship will be defeated, if one joint 
tenant convey his interest to a stranger, or if the estates be 
severed (that is, separated, so that they no longer present 
the essential unities) in any other way, as by a lease or the 
marriage of a female joint tenant. A mortgage by one joint 
tenant of his interest, also, will destroy the right of survivor- 
ship, in so far as the mortgage lien extends, and the survivor 
will be entitled to the equity of the redemption only.** 

A joint tenancy can only arise by grant or by purchase, 
that is, by the act of the parties; it can never arise by opera- 
tion of law nor by implication. It may be severed by 
destroying one of the four essential unities. The tenants 
may agree to make partition of the lands, and hold them in 
severalty, in which event they will no longer be joint 
tenants. If one of the joint tenants convey to a third 
person, this severs the unity of title and destroys the joint 
estate. When a joint tenancy is destroyed, except by the 
severance of the unity of possession, a tenancy in common 
is created.'** 


110. There is a peculiar kind of joint tenancy known as 
tenancy by entireties. It exists only between husband 


182144 Ind. 1 (1895). 184144 Ind. 1 (1895). 
183 Stat. of Pa., March 31, 1812. 1852 Black. Comm. 180-190. 
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and wife, and its distinguishing. feature is that during their 
joint lives neither can destroy the right of survivorship 
without the consent of the other party.** 


111. How Tenancy in Common Is Created.—A 
tenancy in common exists where two or more persons hold 
possession of property at the same time by several and dis- 
tinct titles. The quantities of their estates may be different, 
their proportionate shares may be unequal, and the mode of 
acquiring these titles may be unlike. The only essential 
unity between them is that of possession.**’ There is no 
survivorship between tenants in common. Each owner, in 
respect of his share of the common property, has all the 
rights, except that of sole possession, that a tenant in sev- 
eralty would have.**® 

Tenancy in common may be created either by deed or by 
destruction of a joint estate. Estates held in common may 
be dissolved (1) where one tenant acquires the interests of 
all the remaining tenants, (2) by partition, that is, where 
the tenants make a division of the property. among them- 
selves.” Under certain circumstances joint mortgagees are 
joint tenants. If one of the mortgagees die, the survivors 
may proceed in their own name and take the necessary steps 
for foreclosing the mortgage without making the heir or 
personal representative of the deceased comortgagee a party 
to the suit. Ifa mortgage be given to two or more persons 
to secure their several debts, the mortgagees are tenants in 
common without the right of survivorship.**° After the 
foreclosure of a mortgage, although the debt which it was 
given to secure may have been a joint one, the mortgagees 
become tenants in common of the estate, the interest of 
each being proportionate to his share of the debt.*” 


186 158 Mass. 11 (1893); see The Law of 1892 Black. Comm. 194. 
Husband and Wte. 1907 Mass. 131 (1810). 
187 1 Washb. R. P., 615. 19111 Mass. 469 (1814). 
188 2 Black. Comm. 194; Washb. R. P., 
p. 685. 
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(PART 2) 


ALIENATION OF INTERESTS IN LAND 


1. Incident to the ownership of land is the right to 
alienate whatever interest one may have therein. Alienation 
may be effected (1) by operation of law, and (2) by act of 
the parties. Alienations are voluntary, those intended 
deliberately by the parties to carry out their own arrange- 
ments; and zxvoluntary, those that take effect independently 
of the wishes of the parties, or, at least, of one of them.* 


ALIENATION BY OPERATION OF LAW 


2. Involuntary alienations (by operation of law) may 
take place in various ways, as by inheritance, by escheat, by 
fortetture, etc. 


INHERITANCE 


8. The disposition of interests in land, the owner of 
which has died. intestate, that is, leaving no will disposing of 
it, is governed by the rules of inheritance as established by 
the common law and the statutes. These rules are based on 
the natural affections of the human heart and on natural 
justice, their object being to supply the absence of a last 
will providing for the distribution of the decedent’s estate. 
They seek, therefore, to conform in every case, as nearly as 
possible, to the probable current of those affections which 
would have given direction to the provisions of such will.’ 

All titles to land are acquired either by descent or by pur- 
chase. Persons who inherit estates take by descent; estates 
acquired in any other way are taken by purchase. 


1 Jenks’s Modern Land Law, pp. 191, 192. 28 Leigh (Va.) 368-389 (1837). 
For notice of copyright, see page immediately following the title bage 
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4, Definitions.—The word inheritance, in its usual 
acceptation, applies to the descent of real property; but in 
its popular signification, it includes all the methods by which 
a person takes property from another at his death, except by 
devise, and includes d7sfrzbution, as well as descent.°* 

Descent, or hereditary succession, is the title whereby a 
person on the death of his ancestor acquires his estate as the 
heir at law; the transmission of an estate by inheritance.* 
In a strict technical sense, the term descent is applied to the 
devolution of real property, and distribution and suc- 
cession are terms applied to the devolution of personal 
property.’ 

An heir is he upon whom the law casts the estate immedi- 
ately upon the death of the ancestor, and an estate so 
descended on the heir is called an zzheritance. 

The term ancestor in law means merely the person from 
whom the estate passes and not a progenitor as in the popu- 
lar acceptation. It is sometimes used synonymously with 
kindred, and embraces all from whom a title by descent 
can be derived under any circumstances. In statutes, the 
word is sometimes used as the correlative of heir.* 

A descendant is one who proceeds from the body o: 
another, however remotely. The word is coextensive with 
zssue, but does not embrace others not of issue; nor does it 
extend to next of kin or hetrs at law, for these phrases 
comprehend persons in the ascending line, and may also 
include collaterals." 

A distributee is a person who is entitled under the 
statutes of distribution to the personal property of one who 
has died intestate.’ 

A person’s kindred, in the proper signification of the 
word, means such persons as are related to him by blood. 
But the term is sometimes used to include a relation in law; 
it includes collateral as well as lineal relations.’ 


333 N. J. Law 387-413 (1867). 7 132 Ill. 287 (1890). 
495 Tex, 232-241 (1860). 89 Ired. (N. C.) 279 (1848). 
5 33 N. J. Law 413 (1867) 9 62 Ga. 144 (1878); 84 Ala. 388. 


6 25 Mich. 185-188 (1872); 19 Ind. 60-62 (1862). 
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Consanguinity is the connection, or relation, of persons 
descended from the same stock or common ancestor. It is 
either /ineal or collateral. Wineal consanguinity is that 
which subsists between persons, of whom one is descended 
in a direct line from the other, as between the intestate and 
his father, grandfather, great grandfather, and so upwards in 
the direct ascending line; or between the intestate and his 
son, grandson, great grandson, and so downwards in the 
direct descending line.*° Collateral consanguinity is that 
which exists between persons who have descended from the 
same common ancestor, but not from each other. They 
spring from the same common root, or stock, but in different 
branches.** The children of brothers are collateral relatives, 
having different fathers but the same common ancestor 
(grandfather), and all have a portion of his blood in their 
veins. 


5. All kindred are descendants, ascendants, or collaterals. 
There are three classes of kindred: (1) One’s children and 
their descendants; (2) his parents and their ascendants; and 
(3) his collateral relatives, which include (1) the person’s 
brothers and sisters and their descendants, and (2) his uncles, 
cousins, and relatives, of either sex, who have not descended 
from a brother or sister of the deceased. The husband or 
wife of a deceased person is not his or her kindred.*’ 

In lineal divect consanguinity, every generation constitutes 
a direct degree, reckoning either upwards or downwards. 
The father of a person is related to him in the first degree, 
and so likewise is his son; his grandfather and grandson, in 
the second degree, and his great grandfather and great 
grandson, in the third, and so on.” 

In ascertaining the degree of relationship between collateral 
kindred, the rule of the civil law has been generally adopted 
in the United States; which is, to begin with the intestate 
and ascend from him to the common ancestor, and descend 
from that ancestor to the next heir, reckoning a degree 


102 Black. Comm. 202, 12 Jbid.; 14 Vesey (Eng.) 372 (1807). 
11 Bouv. Law Dict. 132 Black. Comm, 203. 
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from each person, as well in the ascending as the descend- 
ing lines. 


6. A descent may be said to be mediate or immediate in 
regard to the mediate or immediate descent of the estate of 
right; or it may be said to be mediate or immediate in regard 
to the mediateness or immediateness of the pedigree, or 
degree of consanguinity. Thus, a descent from a grand- 
father, who dies in possession, to the grandchild (the father 
being then dead), or from the uncle to the nephew (the 
brother being dead), is, in the former sense, in law, an 
immediate descent, although the one is collateral and the 
other lineal. On the other hand, with reference to the line 
of pedigree or consanguinity, a descent is often said to be 
immediate, when the ancestor from whom the party derives 
his blood is immediate and without any intervening: link or 
degrees, and mediate when the kindred is derived from him, 
another ancestor intervening between them. Thus, a descent 
in lineals, from father to son, is, in this sense, immediate; 
but a descent from grandfather to grandson (the father being 
dead), or from uncle to nephew (the brother being dead), 
is deemed mediate, the father and brother being the mediums 
of the descent or consanguinity.*® 

No inheritance can vest, nor can any person be the actual 
complete heir of another, until the ancestor is dead. Before 
that time the person who is next in the line of succession is 
called an hetr apparent or heir presumptive. Weirs appar- 
ent are those whose right of inheritance is indefeasible, pro- 
vided they outlive the ancestor. Heirs presumptive are 
those who, if the ancestor should die immediately, would in the 
present circumstances of things be his heirs, but whose right 
of inheritance may be defeated by the contingency of some 
nearer heir being born; as a brother or nephew, whose pre- 
sumptive succession may be destroyed by the birth of a child, 
or a daughter, whose present hopes may be hereafter cut off 
by the birth of a son." 


14 Black. Comm. 207; 4 Kent’s Comm. 156 Pet. (U. S.) 112 (1832). 
p. 412, 16 172 Ill, 524° (1898); 2 Black. Comm. 208 
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ENGLISH COMMON-LAW RULES OF DESCENT 


7. The common-law rules which regulate the devo- 
lution of decedents’ estates in England have been greatly 
modified by statute. They are as follows: 

1. Inheritance shall lineally descend to the issue of the 
person who last died actually seised indefinitely; but shall 
never lineally ascend. 

This rule has been abrogated to the extent that the heir 
must be of the last person entitled to the estate as pur- 
chaser.. Thus, if a person acquire an estate as the heir of 
one who purchased it, on his death his heir does not inherit, 
unless he be also the heir of the purchaser from whom his 
immediate ancestor acquired it. 

. 2. The male issue shall be admitted before the female. 

3. Where there are two or more males in equal degree, 
the eldest only shall inherit; but the females, all together. 

The preference of males to females and the right of primo- 
geniture among the males is still the established rule of 
descent in England. The right of primogeniture was derived 
from the martial policy of the feudal system, the eldest son 
being the first one who became able to perform military 
service. Females were totally excluded, not only from their 
inability to perform the feudal engagements, but because 
they might, by marriage, transfer the possession of their 
estates to strangers and enemies. The reason which led to 
the introduction of the law of primogeniture and preference 
to the males ceased to operate upon the decline and fall of 
the feudal system, but the practices are now vindicated on the 
ground that they are essential to the stability of the hered- 
itary orders and are desirable from an economical point of 
view as favorable to agriculture, wealth, and the prosperity 
of the nation by preventing the subdivision of landed estates.” 
- 4, The lineal descendants, indefinitely, of any deceased 
person shall represent their ancestors; that is, shall stand in 
the same place as the person himself would have done had 
he been living. 


6 THE LAW OF PROPERTY 84 


Thus, the child, grandchild, or great grandchild (either 
male or ‘female) of the eldest son succeeds before the 
younger son, and so on indefinitely; and these representa- 
tives shall take neither more nor less, but just so much 
as their principals would have done. As, if there be two 
sisters, and one die leaving six daughters, and if the father 
of the two sisters die without other issue, those six daughters 
take among them exactly the same as their mother would 
have done had she been living. This taking by representa- 
tion is called succession in s¢zrfes (according to the roots), 
since all the branches inherit the same share that the root 
(or common ancestor) whom they represent would have 
done. ‘This is still the law in England.** 

5. On failure of lineal descendants, or issue, of the 
person last seised, the inheritance shall descend to his 
collateral relations, being of the blood of the first purchaser, 
subject to the three preceding rules.*° 

This rule has been modified so that every lineal ancestor 
is capable of being the heir to any of his issue. And in 
every case where there shall be no issue of the purchaser, 
his nearest lineal ancestor shall be his heir in preference to 
any person who would have been entitled to inherit either 
by tracing his descent through such lineal ancestor, or in 
consequence of there being no descendant of such lineal 
ancestor; so that the father shall be preferred to a brother 
or sister, and a more remote lineal ancestor to any of his 
issue, other than a nearer lineal ancestor or his issue. 
Descent is thus traced from the last purchaser of the 
property. The person last entitled to the property is con- 
sidered the purchaser, unless it be proven that he acquired 
it by inheritance.” If there be a total failure of the heirs 
of the purchaser, or if the land be descendible as if an 
ancestor had been the purchaser and such ancestor should 
have no heirs, then the descent is traced from the person 
last entitled to the property in the same manner as if he 
had been the purchaser.” 


182 Black. Comm. 217 20Stat. 3 and 4 Wm. IV, c. 106, Secs. 2, 6, 9 (1888). 
19 [bzd, 220. 21 Stat. 22 and 28 Vict., c. 35, Sec. 19 (1859). 
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6. The collateral heir of the person last seised must be 
his next collateral kinsman of the whole blood.” Persons are 
said to be of the whole blood if they have the same father and 
mother, and of the half blood if they have only one parent 
in common.” 

This rule has been amended so that any person related 
to the person from whom the descent is to be traced by the 
half blood is capable of being his heir. The place in which © 
any such relative by the half blood shall stand in the order 
of inheritance, so as to be entitled to inherit, shall be next 
after his relative in the same degree of the whole blood, and 
his issue, where the common ancestor is a male, and next 
after the common ancestor where such common ancestor is a 
female, so that the brother of the half blood on the part of 
the father shall inherit next after the sisters of the whole 
blood on the part of the father and his issue, and the brother 
of the half blood on the part of the mother shall inherit next 
after the mother.” 

In all collateral inheritances, the male stocks shall be pre- 
ferred to the female; that is, kindred derived from the blood 
of the male ancestors, however remote, shall be admitted 
before those from the blood of the female, however near, 
except where the property has, in fact, descended from a 
female. 

In England, the rule is that none of the maternal ancestors 
of the person from whom the descent is to be traced, nor any 
of their descendants, shall be capable of inheriting until all 
his paternal ancestors and their descendants shall have failed, 
and no female paternal ancestor of such person, nor any of 
her descendants, shall be capable of inheriting until all his 
male paternal ancestors and their descendants shall have 
failed. No female maternal ancestor, nor any of her descend- 
ants, shall be capable of inheriting until all his male maternal 
ancestors and their descendants shall have failed.” 


222 Black. Comm. 224. 25Stat. 8 and 4 Wm. IV, c. 106, Sec. 7 
235 Whart. (Pa.) 477 (1840). (1833). 
24Stat. 3 and 4 Wm. IV, c. 106, Sec. 9 ) 

(1838). 
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THE INTESTATE LAWS 


8. The English common law of descent, in its most 
essential features, has been universally rejected in the 
United States, each state having established for itself a law 
of descent. The statutes of the individual states agree in 
their main outlines, but differ in some particulars.** They 
are mere arbitrary rules of law prescribing the method by 
which property shall be distributed upon the death of the 
owner intestate; and their purpose is to avert the strife and 
contention which would ensue upon the necessary abandon- 
ment of the property, by death of the first holder, among 
those who might struggle to secure it, or seek to get posses- 
sion. They are rules established by society, or civil 
government, for its own peace and tranquillity, and not 
because any particular person or class of persons possesses 
any natural right to the succession or inheritance. 

No preference is given to males over females, nor does 
primogeniture among males exist. All the children of the 
descendant inherit together equally. In some states, how- 
ever, the eldest child has the right to take the family home- 
stead upon paying to the others their proportionate share of 
its value.”’ 

The rule that inheritance could never lineally ascend has 
been rejected by all the states except New Jersey, where it 
is still followed with the modification that the father (and to 
some extent the mother) of an intestate is allowed to share 
in the inheritance.” 

No distinction is made between property that is acquired 
by purchase and that acquired by descent, unless there exist 
statutory provisions to that effect. It is not necessary that 
the first purchaser be ascertained and that his blood relation- 
ship be traced to the heir.** In some of the states, the stat- 
utes direct that ancestral property shall descend to the lineal 
heirs of the blood of the ancestral purchaser in preference 


26See Appendix: Analysis of Law of 2832 N. J. Law 182 (1867). 
Descent. 2294 Mas. (U.S.) 467-484 (1827). 
2726 N. J. Law 415 (1872). 
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to the other kindred, but if there be none of the former 
class the latter inherit.*° 


9. Asa general rule, the property of an intestate descends 
to his next of kin, the lineal descendants sharing fer capita (by 
the head), share and share alike, if they stand in equal 
degree to the common ancestor; and fer stirfes (by represen- 
tation of their parent or ancestor), if they stand in different 
degrees.” : 

ILLUSTRATION.—Thus, upon the death of a parent leaving two 
sons, the latter will take his property per capita (by the head), share 
and share alike; that is, it will be divided equally between them. If 
the surviving descendants be a son and two children of a deceased 
son, the grandchildren will take per stirpes; that is, the son will take 
one full share, or half, and the remaining half will be divided between 
the grandchildren. 

On the failure of lineal descendants of the decedent, a 
preference is given to lineal ancestors over the collateral 
branches. After the parents of the decedent, the ascending 
line is usually postponed to the brothers and sisters.*’ 

None of the states exclude the half blood. Some give 
preference to the whole blood, and others make no distinc- 
tion between the whole and the half blood.” 

All the states have statutes regulating the distribution of 
the personal property of intestates. In the main, they are 
founded upon the English statutes but differ in minor details. 
Usually, the next of kin are named as the successors.” 


RIGHT TO INHERIT 


10. Posthumous Children. — All persons except mon- 
sters, which have not the shape of mankind, are capable of 
transmitting their estates by intestacy and of inheriting from 
others.** In some jurisdictions, a person who has mur- 
dered his ancestor for the purpose of acquiring the inherit- 
ance is deprived of any interest in the estate.** 


3018 Ohio St. 312 (1868); 2 Peters (U.S.) 3392 Harr. (Del.) 108 (1835). 


58 (1829). 3412 Mass. 490 (1815). 
312 Harr. (Del.) 103 (1835); 16 Ohio St. 352 Black. Comm. 246. 
400 (1865); 40 Pa. 115 (1861). 36115 N. Y. 506 (1889). 


3290 N. H. 479 (1846); 14 Me. 309 (1837). 
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The universal rule in England and the United States is 
that posthumous children inherit in all cases in the same 
manner as if they were born in the lifetime of the intestate 
and had survived him. Such a child, however, must be born 
alive and after such a period of fetal existence that its con- 
tinuance might be reasonably expected. 


11. Adopted Children.—The common law made no 
provision for adopting children, but, in most of the United 
States, laws have been enacted providing for the adoption of 
children and making them the legal heirs of the adopting 
parents through the courts.°’ These statutes provide that 
adopted children shall be entitled to all the rights and 
interests in the estate of such adopted father or mother, by 
descent or otherwise, that such children would have if they 
were the natural heirs of the adopted parents. The adopted 
child has the right of inheritance to the property of the 
adopting parent only.” 

When an adopted child dies intestate, his estate vests in 
his relations by blood, and not in his adopted parents. This 
is so even when the child has acquired the estate from the 
adopted parent.*° 


12. Bastards, who are such children as are not born 
either in lawful wedlock or within a competent time after its 
determination, are, at common law, incapable of being heirs. 
They are held to be children of nobody, and have no inher- 
itable blood in them; as they cannot be heirs themselves, so 
neither can they have any heirs but those of their own 
bodies. For as collateral kindred consists in being derived 
from the same common ancestors, a bastard, who has no 
legal ancestors, can have no collateral kindred, and, conse- 
quently, can have no legal heirs but such as claim by lineal 
descent from himself.*° 

The only exception to this rule in England is when a man 
has a bastard son and afterwards marries the mother, and 


3748. W. Rep. 683 (1887). 39 35 Ohio 655 (1880). 
38 47 Ind. 335 (1874). 402 Black. Comm. 248, 249. 


$4 THE LAW OF PROPERTY 10 


by her has a legitimate son; if the father die and the bastard 
son enter his land and enjoy it to his death and die seised 
thereof, whereby the inheritance descends to his issue, in 
such case, the legitimate son and all other Bos are totally 
barred of their rights.** 

In the United States, bastards may inherit and transmit 
inheritances on the part of the mother in like manner as if 
they had been lawfully begotten of the mother. Most juris- 
dictions allow the bastard child to inherit the mother’s estates 
in equal proportions with the legitimate children, but, in a 
few of the states, he is considered his mother’s heir only in 
the event of there being no legitimate children.*? i 

In the case where the illegitimate children are given the 
right by statute to inherit from their mother and the mother 
from the illegitimate children, it does not necessarily follow 
that the illegitimate children of the same mother have other 
capacity to take and inherit from one another.** But, in some 
states, this privilege is accorded the illegitimate children.** 

In some states, illegitimate children may inherit from 
their father, if he recognized them as his children, but this 
recognition does not make them legitimate; it merely gives 
them the quality of inheritors.* 


The legislative power to legitimate a bastard child has. 


long been recognized both in England and in the United 
States. This legitimation may be accomplished by either 
general or special laws. Many of the states have statutes to 
the effect that a valid subsequent marriage of the parents of 
the bastards will legitimate the bastards.** 


ESCHEAT 


13. Escheat, in the United States, is a reversion of 
lands to the state; in England, to the crown. At common 
law, escheat means an obstruction of the course of descent 
by some unforseen contingency, whereupon the land held by 


412 Black. Comm. 248. 445 Biss. (U. S.) 166 (1870). 
425 Wheat. (U. S.) 260 (1820); 3Md. Ch. 458 Kans. 51 (1864). 
230 (1849). 4677 Pa. 84 (1874); 8 Hen. & M. (Va.) 225 


4386 Pa. 219 (1878). (1808) . 


, 
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a tenant under the feudal system reverts to the original 
grantor, his descendants, and successors.*’ 

The English law of escheats was founded upon the prin- 
ciple that the blood of the person last seised of the property 
was, by some means or other, utterly extinct and gone; and, 
since none could inherit his estate but those who were of 
his blood and consanguinity, it followed that when such 
blood was extinct, the inheritance itself must fail.** As 
feudal tenures do not exist in the United States, there are no 
private persons who succeed to the inheritance by escheat, 
and the state, as occupying the place of the feudal lord, steps 
in as the original and ultimate proprietor of all the lands 
within the jurisdiction.*® In Canada, the respective prov- 
inces, and not the dominion government, are entitled to 
property which has escheated.” 

The nature of the title by which the sovereign power 
succeeds to escheated property is viewed in different lights 
in various jurisdictions. In England, the king acquires the 
estate as proprietor and not as sovereign. In some of the 
United States, when an escheat has taken place, the property 
is said to have returned to the common stock to which the 
whole community is entitled. Other jurisdictions consider 
the state a statutory heir, but the majority of the states hold 
that the state is entitled to succeed to the escheated prop- 
erty by virtue of its eminent right of sovereignty.” 

In nearly all the states, statutes provide that property 
which is acquired under escheat proceedings shall be admin- 
istered for the benefit of the community in which the intes- 
tate dies.°” In some jurisdictions, the public schools are 
the recipients of-the property, and in others, varzous educa- 
tional institutions are the recipients.” 


14. At common law, only real property is escheated; 
but by statute, in the United States, real and personal 


47 Stand. Dict.; 2 Black. Comm, 244; 514 Kent’s Comm., p. 424; 44 Pa, 492 (1863): 
41 Tex. 10-17 (1874). 23 La. Ann. 69 (1871). 

482 Black, Comm. 245, 52107 N. Y. 185-196 (1887). 

494 Kent’s Comm., p. 424. 535 Neb. 208 (1876); 90 N. C. 385 (1884). 


50L, R.8 App. (Eng.) 767 (1883). 
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property are put on the same footing, and both are subject 
tomescheat. 

In England, if real property be held in trust and the 
beneficiary die without heirs, the property does not escheat 
to the crown, but the trustee, if alive and in possession of 
the estate, takes it, discharged of the trust, as his own. 
This rule, however, does not apply to leaseholds and other , 
species of personal property.*” 

In the United States, the English doctrine is not followed. 
When the beneficiary dies without heirs, the state stands in 
his place and is clothed with all the interest which he had. 
The rights of the trustee, who is considered a mere 
instrument for carrying out the wishes of the creator of 
the trust, are treated with no respect, and the state deals 
with the property as its own.” 

The right of the state to acquire property under escheat 
proceedings cannot be prevented by the creation of a secret 
trust disposing of the property. The interest in such a 
trust belongs to the state and may be enforced in its favor 
and for its benefit in a court of equity.*’ 

Formerly, in England, if a trustee died without heirs, the 
trust estate escheated to the king, freed from the trust. But 
this rule has since been amended so that another trustee 
may be appointed in the place of the decedent to carry out 
the trust. In the United States, trust estates are never 
allowed to fail for want of a trustee, and all escheated lands, 
when held by the state or its grantee, are subject to the 
same trusts, encumbrances, charges, and rents, as if they 
had not escheated.” 


15. At common law, escheats were of two kinds, those 
occurring through failure of issue, and those happening 
through fault of the tenant, as corruption of blood. Inherit- 
able blood was said to be wanting when a person died 


547. U. P. Charlt. (Ga.) 97 (1807); 107 575 Paige (N. Y.) 114 (1835). 

N. Y. 185 (1887). 584 Kent’s Comm., p. 425,426; 1 Sandf. 
554 Kent’s Comm., p. 424. Ch. (N. Y.) 189 (1848). 
5610 Gill & J. (Md.) 452 (1839). 
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without any relations on the part of any of his ancestors, 
or any relations on the part of those ancestors from 
whom the estate descended, or any relations of the whole 
blood.” 

By the attainder for treason or other felony the blood of 
the person attainted was held to be so corrupted as to be no 
longer inheritable. The tenant was entitled to his estate 
only while he conducted himself properly, and, upon proof of 
his guilt, the covenant between him and the lord was consid- 
ered broken, the property reverted from the offender to the 
lord, and the inheritable quality of the tenant’s blood was 
forever extinguished; but escheat for attainder is abolished 
in England, and instead of escheating to the king, the 
property of a convict is now entrusted to an administrator 
during the term of his punishment.” 

In the United States, the principal ground for escheat is 
the failure of heirs of the decedent. For an escheat to 
occur, however, it is necessary that the intestate should have 
been possessed of the property at his death.** 

In those states where the common-law disabilities have 
not been removed, bastards are still incapable of receiving 
or transmitting property. Accordingly, if a bastard die 
intestate his property escheats to the state. The majority 
of the states have enacted statutes legitimating bastards and 
abolishing illegitimacy as a ground of escheat.*’ 

The common-law disabilities of aliens to inherit and 
transmit their property exist in the United States. Where a 
person dies intestate leaving issue, who are aliens, the latter 
are not entitled to succeed to his property, and if there be 
no other heirs capable of inheriting, the property escheats to 
the state. And the property of an alien, who dies intestate 
without hetrs capable of succeeding to it, immediately vests 
in the state.” 

The constitution of the United States inhibits a forfeiture 


592 Black. Comm. 245, 246. 626 Blackf. (Ind.) 538 (1848). 
602 Jbid., 251, 252. 634 Wheat. (U. S.) 453 (1819); 1 Washb. 
6160 Fed. Rep. 220 (1894); 5 Rawle (Pa.) R. P. (5th Ed.), p. 79; 7 Wheat. (U.S.) 


111 (18365). 535 (1822); 1B. Mon. (Ky. ) 141 (1840). 
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for corruption of blood by conviction or attainder. Escheats 
on account of corruption of blood are consequently abol- 
ished in all the states. 


FORFEITURE 


16. Forfeiture is a punishment annexed by ancient law 
to some illegal act, or negligence, in the owner of real 
property, whereby he loses all his interest therein, and it 
goes to the party injured, as a recompense for the wrong 
which either he alone, or the public. together with him, has 
sustained.** 

“Forfeiture differs from escheat, in that it takes place 
independently of the failure (actual or fictitious) of the heirs 
of the tenant, and, in some cases, independently of the 
claims of the reversioners. Since the abolition of forfeiture 
for excessive feoffments, treason, and felony, and its virtual 
abandonment in cases of outlawry, claims to forfeiture of 
lands, other than for breach of express condition, have 
become somewhat rare.’’ In England, there still exist several 
instances in which forfeitures may arise. The only impor- 
tant one is that of forfeiture for breach of express 
condition.** 

In order to recover possession of property so forfeited, it 
is usual to bring an action in the nature of ejectment; that is, 
an action to eject the tenant or holder from the property. 
Conditions most frequently arise in leases or agreements 
between the lessor and lessee, and are principally conditions 
subsequent, provided for in the usual clauses of reentry in 
case of a breach of a particular, or any, covenant in the 
lease, as non-payment of rent, not repairing, not insuring, 
not residing on the premises, and the like.*’ 


17. Occupation is the taking possession of those things 
which before belonged to nobody; this is the true ground 
and foundation of all property or of giving to individuals 
the right to own those things which, by the law of nature, 


6£Const. U. 8., Art. III., Sec. 8, Cl. 2; 66 Jenks’s Modern Land Law, pp. 216, 217; 
T. U. P. Charlit. (Ga.) 97 (1807). see Estates Upon Condition supra. 
652 Black. Comm, 267, 67 See The Law of Landlord and Tenant. 
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unqualified by that of society, were common to all mankind. 
When once it was agreed that every thing capable of owner- 
ship should have an owner, natural reason suggested that he 
who could first declare his intention of appropriating any- 
thing to his own use, and, in consequence of such intention, 
actually took it into possession, should thereby gain the 
absolute property in it.*° : 

Virtually, there is but.one case in which title to real prop- 
erty can be acquired by occupation; that is, by alluvion, 
where land is formed either by the receding of the sea, or 
by the deposit of soil from the bed of a river or other 
stream. But no change of ownership is effected by a river’s 
suddenly changing its course. 

A negative title by occupancy may be acquired by occupancy 
under the statute of limitations. Where the owner of prop- 
erty which another is occupying or enjoying fails to assert 
his rights, that is, to bring an action for recovery of his 
property for a certain number of years, by the statute of 
limitations the owner loses his right to bring the action. 
The effect is to deprive the owner of the property which 
was formerly his, while, at the same time, it does not make 
the one in possession the owner of it; hence the title of the 
occupier is a negative one. 


STATUTES OF LIMITATIONS 

18. By “imitation is meant the period of time pre- 
scribed by the law during which a title may be acquired to 
property by virtue of a simple adverse possession and 
enjoyment; or the time at the end of which no action at law 
or suit in equity can be maintained. The statutes fixing such 
period are called the statutes of limitations.” 

At common law, one who had a right of action of any kind 
could not lose it by lapse of time. He might bring his suit 
twenty, thirty, or forty years after his cause of action occurred. 
In the reign of James I, a statute was passed entitled a‘ ‘Statute 
for the Limitation of Actions and for Avoiding Suits at Law,”’ 


682 Black. Comm. 258. 69 Ang. Lim., quoted in 115 U. S., 620- 
622 (1882). 
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upon which all subsequent statutes of limitations in England 
and in the United States have been founded. It was adopted 
by the states while they were yet colonies, the oniy sub- 
stantial difference being in the time named within which the 
action must be brought. This is still true, and it is held that 
even where different words are used in the act, the meaning 
is to be considered the same as that of the act of James I, 
unless some different intention be expressly shown. The 
time prescribed in the different statutes differs not only from 
that prescribed in the English statute, but it differs consider- 
ably in the various statutes themselves; in some states, the 
time is six years for real actions; in others, twenty.” 

The policy of these statutes is to encourage promptitude 
in the prosecution of remedies. They prescribe what is 
supposed to be a reasonable period for this purpose. ‘The 
statutes confer no right of action; they are enacted to 
restrict the period within which the right, otherwise unlimited, 
may be asserted. They are founded upon the general expe- 
rience of mankind, that valid claims are not usually allowed 
to remain neglected. The lapse of years without any attempt 
to enforce a demand creates a presumption against its 
original validity, or that it has ceased to subsist. This 
presumption is made, by these statutes, a positive bar, and 
they thus become statutes of repose, protecting parties from 
the prosecution of stale claims, when, by loss of evidence — 
from death of some witnesses and the imperfect recollection 
of others, or the destruction of documents—it might be 
impossible to establish the truth.” 

When for years no claim to property is made against an 
adverse possessor, the presumption arises that his posses- 
sion is founded in right, and he acquires title by operation 
of the statute. , 


19. In their terms, statutes of limitations apply only 
to legal remedies. They have no direct application to 


70 Stat. 21 Jas. I, c. 16 (1624); Ang. Lim. (6th Ed.), Sec. 15-24; 2 Minor’s Institute, 
Vol. IV, Pt. 1 (2d Ed.), p. 542; 21 Wend. (N. WY.) 640 (1839). 


717 Wall. (U. S.) 386-390 (1868). 
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proceedings in equity, even when the latter are concurrent 
with the remedy at law. Courts of equity, however, allow 
the statute to be pleaded in such a case for the reason that 
a person should not be permitted to evade its effects by 
resorting to another branch of the law.” 

The defense which the statute of limitations puts forth is 
not to seek avoidance of just claims and demands admitted 
to be due, but to encounter in the only practicable manner 
such as are ancient and unacknowledged. It does not impair 
the remedy, but only requires its application within the time 
specified.” 

In actions based upon a promise, a new promise to pay, or 
an acknowledgment of the indebtedness, will start the 
statute of limitations anew. ‘This does not apply to torts 
(wrongs). A partial payment of a debt revives the 
liability. It is deemed a recognition of it and an assump- 
tion anew of the balance.” A payment of interest is also 
regarded as an acknowledgment of the debt, and from the 
acknowledgment a promise to pay the debt may and ought 
to be implied.”* A payment entered upon a written evidence 
of debt by the debtor, either in his own handwriting or by 
some one authorized by him, is equivalent to a new promise 
to pay and removes the bar of the statute.”’ 

The promise and acknowledgment must be made to the 
creditor or his agent. An unqualified acknowledgment to a 
stranger will not take a case out of the statute.” If, how- 
ever, the acknowledgment be to a stranger and it appear 
that it was the intention that it should be communicated to 
and influence the creditor, it is just as effectual to defeat 
the statute of limitations as if it had been made directly 
to the creditor.””. To make payments effective against a 
party to save a claim from the operation of the statute, 
they must have been made by him, or for him, by his 
authorized agent.”° 


724 Hill (N. Y.) 71 (1843). 76 37 Ch. Div. (Eng.) 651-657 (1888). 


735 Mas. (U. S.) 505-525 (1830); 96 U.S. 7718 Fed. Rep. 280 (1883). 
595-603 (1877). 78 64 Cal. 354 (1883). 
7420 Johns. (N. Y.) 277 (1822). 7998 N. Y. 221 (1885). 
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20. Unless there be an express saving in the statute, no 
person will come within its exceptions, and the limitations 
will operate against persons under disability as well as 
against others.** A party who is entitled to interpose the 
statute of limitations may waive the right. The law does 
not compel him to resort to this defense, nor can others 
insist upon it for him. An agreement not to plead the 
statute of limitations is binding, if founded upon a good 
consideration.” If the defendant in a suit, by his own mis- 
representation, has induced a plaintiff to delay bringing suit 
until recovery is barred by the statute of limitations, he 
cannot avail himself of this defense.* 

Statutes of limitation affecting existing rights are not 
unconstitutional as being an impairment of the obligation of 
contracts, if a reasonable time be given for the commence- 
ment of an action before the bar takes effect. The parties 
to a contract have no more vested interest in a particular 
limitation which has been fixed, than they have in an unre- 
stricted right to sue. They have no more a vested interest 
in the time for the commencement of an action, than they 
have in the form of the action to be commenced; and the 
legislature may change the forms of an action, or modes of 
remedy, at its discretion, provided adequate means of enfor- 
cing the right remain.” 


21. A claim that has become unenforceable by reason of 
lapse of the period fixed by the statute of limitations for the 
bringing of actions is popularly said to be outlawed. When 
this time begins to elapse, the statute, it is said, degins to 
vun, that is, from that moment, the time counts against the 
holder of the right of action. The lapse of the time is 
called the running of the statute. 

Statutes of limitation do not begin to run until the cause 
of action is complete. In criminal proceedings, the time is 
calculated from the commission or consummation of the 
crime. When the statute once begins to run, nothing will 
8126 W. Va. 629-635 (1885). 8495 U. S. 628-682, 33 (1877); Const.U.S., 


8276 Ind. 195 (1881); 17 Pa. 238-245 (1851). Art. I, Sec. 10, Cl. 4. 
8390 N. C. 542 (1884). 
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interrupt it except a disability that existed when the cause 
of actionyarose. A subsequent disability cannot affect it.*° 

In cases where the possibility of resorting to the courts 
has been taken away, as in time of war, the statute will not 
run, though there be no such provision in the statute. The 
running of the statute is postponed, also, by infancy, 
absence of one of the parties, coverture, insanity, imprison- 
ment, and pendency of legal proceedings.” 


PRESCRIPTION 


22. By the long and undisturbed possession of incor- 
poreal real property, a person may acquire a title to it, or a 
right of ownership, superior in law to that of another who 
may be able to prove an antecedent, and at one time greater, 
title. This superior title has been lost by the negligence of 
the person holding it in failing, within a reasonable time, to 
assert it effectively, as by resuming the possession to which 
he was entitled, or asserting his right by suit in the proper 
court.*’ 

Originally, by the English law, the term of possession 
necessary to create a right by prescription was for a time 
beyond the memory of man. The time was afterwards 
changed by statute to twenty years.** In the United States, 
the period of prescription varies; in some states, the English 
rule is followed, and in others, the period of prescription is 
twenty-one years.” 

In order to acquire rights by prescription, the possession 
must be for the proper period and should be open, peaceable, 
continued, exclusive, and unequivocal. It must, also, be 
adverse, under a claim of right, and not by permission, and 
must be with the knowledge and acquiescence of the true 
owner.” 

Prescriptive rights may be lost by the destruction of the 


8532 Fed. Rep. 534-537 (1887); 110 U. S. 881 Co. Litt. 11 a; 10 Allen (Mass.) 586 


621 (1883). (1865). 
8610 Wall. (U. S.) 218-223 (1869). 8929 Pa. 22 (1857). 
87115 U. S. 620 (1885); 87 Pa. 427 (1860); 9027 Tex. 304 (1863); 84 Iowa 148 (1871): 
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subject-matter in which they are exercised, or by a failure to 
claim them. Unity of title and possession of the subject- 
matter will also extinguish the rights.” 


ESTOPPEL 


23. Estoppel is the stopping, or preclusion, of a person 
from asserting a fact or claim, irrespective of its truth, by 
reason of a previous representation, act, or adjudication 
inconsistent therewith.°*” 

When a fact has been admitted or asserted for the purpose 
of influencing the conduct of, or deriving a benefit from, 
another, so that it cannot be denied without a breach of good 
faith, the law precludes the party from repudiating his repre- 
sentations or denying the truth of his admissions.” 

Formerly, the questions regarding estoppel arose almost 
entirely in relation to transfers of real property. In more 
modern times the principle has come to be applied to all 
cases where one, by words or conduct, wilfully causes another 
to believe in the existence of a certain state of things, and 
induces him to act on that belief, or to alter his own previous 
position.”* 

Estoppels are by (1) matter of record; (2) deed; and (8) 
conduct tn pais, commonly called eguztable estoppel. 


24. Estoppel by Matter of Record.—Estoppel by 
matter of record arises from the adjudication of a com- 
petent court, the record of which imports such absolute 
verity that it admits of no averment, plea, or proof to the 
contrary.”” 

In the matter of a judgment rendered by a court, for 
instance, it is the established doctrine that if the court in 
which the proceedings took place had jurisdiction to render 
the judgment, no error in its proceedings which did not 
affect the jurisdiction will render the proceedings void; nor 
can errors be considered when the judgment is brought 


9162 Pa. 274 (1869). 945 Exch. (Eng.) 959 (1850); 28 Me. 525 
92 Cent. Dict. (1848); Co. Litt. 352 a. 
935 Ohio 199 (1831). 9599 Mass. 200-203 (1868); Co. Litt. 230. 
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collaterally into question; and the estoppel is not confined to 
the judgment, but extends to all facts involved in it as 
necessary steps or the groundwork upon which it must have 
been founded.” 

Estoppel does not operate to interfere with the right of a 
court to vacate a judgment rendered by it. Ordinarily, such 
a vacation cannot be made after the expiration of the term 
at which it was rendered, except where the judgment is void 
for any reason, or procured by fraud, or where it appears 
that the rendering of the judgment was not intended, or 
where the court had no jurisdiction in the matter.*’ 

Legislative records which are regular upon their face are 
conclusive evidence of the authenticity of their passage and 
contents, and extrinsic evidence cannot be introduced to 
contradict them.’* Parties are not estopped from denying 
any facts which may be recited in public acts, but a respect 
for a coordinate department of the government requires the 
court to treat them as true until the contrary appears.” 


25. Estoppel by Deed.—Estoppel by deed is such as 
arises from the provisions of a writing conveying property. 
The general rule is that a party to a deed is precluded from 
denying anything stated therein which has operated upon the 
other party.*” 

A writing not under seal will not give rise to an estoppel, 
except in those jurisdictions where the common-law rule has 
‘been modified by statute and seals are dispensed with in the 
conveyance of real property.*” : 

The making of a deed, or writing, sealed and delivered, is 
a solemn act which the maker may not dispute. If the deed 
be invalid, estoppel cannot operate to make it binding. 
Therefore, to create an estoppel, the deed must be good 
and valid in its form and execution.*”” 


969 Wall. (U.S.) 23-30 (1869); 1 Pet. (U.S.) 9911 Ga. 459-520 (1852). 


828, 340 (1828) 1007 Conn, 214 (1828); see Private Grants, 
9751 Conn. 387 (1883); 24 Ill. 295 (1860); Deeds, in this title, zxfra. 
52 Ala. 55 (1875). 10161 Ala. 518 (1878). 
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When a person makes a deed of land to which he has 
either no title or a defective one, and, subsequently, acquires 
a good title, his new acquisition inures to the benefit of his 
grantee on the principle of estoppel. The same is true of 
sales of personal property in the United States. In Eng- 
land, the question is not settled, but it is doubted if the rule 
extends so far.*®° 


26. The obligation created by estoppel binds not only 
the narty making it, but all persons privy to him—those who 
stand in the mutual or successive relationship to the same 
rights of property. The legal representatives of the party, 
those who stand in his place by act of law, and all who take 
his estate by contract, stand in his stead and are subject to 
all the consequences which accrue to him. The estoppel 
adheres to the property and is transmitted with it, and all 
who afterward acquire title to it take it subject to this bur- 
den.*** A stranger to a deed cannot be bound by an estoppel, 
nor can he take advantage of it.**° 

Estoppel does not prevent the grantor from reacquiring 
title from his grantee by purchase or adverse possession. 
If the grantee, by laches or otherwise, has lost his right to 
enforce specific performance, the grantor will not be estopped 
from maintaining a title acquired by him subsequent to that 
time.*°° 

A grantor is estopped from setting up an after-acquired 
title as against any person who has succeeded to the title of 
the grantee, although the person has acquired the property 
in some other way than by deed. For instance, such grantor 
is estopped as against the heirs of the grantee, or a pur- 
chaser at sheriff’s sale on an execution against the grantee. 
He is estopped as against every person holding under, or in 
privy with, his grantee.*°’ 

A deed of personal property is binding on the grantor, and 


1029 Wall. (U. S.) 617-625 (1869); 21 Wall. 106109 Ala. 418, 414 (1895); see Laches. 


(U. S.) 205 (1874). in this title, zzfra. 
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he is estopped from denying that he has transferred the 
property, although there has been no delivery of it.**° 

In the case of a deed poll (one executed by one party, such 
as a sheriff, executor, or trustee), no estoppel can operate 
against the grantee, for he does not join in the instrument 
nor is his seal annexed to it. Neither is he estopped from 
denying the title of his grantor.’ 


27. Estoppel by Conduct in Pais.—Estoppel by 
conduct in pais, or equitable estoppel, results from 
conduct or words under circumstances rendering it inequi- 
table to allow the party to withdraw from the position taken; 
as, where the claimant of a property has stood by and allowed 
it to be sold as the property of another without objection, the 
law holds him estopped from reclaiming it from the buyer.**® 

The rule of equitable estoppel is based on the acts, 
representations, or silence of a party. Where a person is 
silent when it is his duty to speak, where he tacitly admits 
something upon which another party is led into a transaction 
in good faith, that person may not, to the prejudice of the 
party so misled, impeach the transaction.’ 

Fraud is the basis of equitable estoppel. It is not essential 
that there should have been an intention to deceive, but there 
must have been a confidence reposed which would be betrayed 
to the injury of one party, if the other be permitted to restrict 
his admission or denial.**’ 


28. Such estoppel must have the following requisites: 
(1) There must have been a false representation or a conceal- 
ment of material facts; (2) the representation must have been 
made with knowledge of the facts; (3) the party to whom it 
was made must have been ignorant of the truth of the matter: 
(4) it must have been made with the intention that the other 
party should act upon it; and (5) the other party must have 
been induced to act upon it to his disadvantage.*** 


10856 N. J. Eq. 199 (1898). 11142 N. Y. 447, 448 (1870): 99 Mass. 202 
109109 U. S. 608 (1883); see Private (1868). 
Grants, Deeds, in this title, zzfra. 11242 N. Y. 448 (1870). 
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An estoppel from the representations of a party can 
seldom arise except where the representation relates to a 
matter of fact, to a present or past state of things. If it 
relate to something to be afterwards brought into existence, 
it will amount only to a declaration of intention or opinion 
liable to modification upon a change of circumstances of 
which neither party can have any certain knowledge.** 

If both parties be equally cognizant of the facts and one’ 
has acted under a mistaken idea of the law, the other party 
cannot say he has been deceived thereby and is entitled to 
an application of the doctrine of estoppel, but he will be 
considered as having acted upon his own judgment solely.*** 

Mere negligence is sufficient to cause an estoppel, if the 
act is calculated to mislead, and actually does mislead, the 
party acting on it in good faith and with reasonable care and 
diligence.*** 

Where a contract is void as being against public policy or 
some legislative enactment, the rule of estoppel will not 
make it effectual merely because one person has acted upon 
it, unless the contract were induced by concealing certain 
facts and making false statements.*” 

There is a distinction between wazver and eguttable 
estoppel. Waiver is used to designate the act, or the con- 
sequence of an act, of one party only, while equitable 
estoppel is applicable where the conduct of one party has 
induced the other party to take such a position that he will 
be injured, if the first be permitted to repudiate his acts.*** 


LACHES 


29. The enforcement of a right may be barred by Jaches, 
which, technically in law, means inexcusable delay in assert- 
ing aright. The rule is an application of the maxim, “the 
laws serve the vigilant, not those who sleep.’’**”® 

Laches is the neglect to do that which by law a man is 
obliged or in duty bound to do. Such neglect warrants the 


11496 U. S. 544-547 (1877). 117 137 Ill. 497 (1891); 7 App. Cas. (D. C.) 116 (1895). 
115 151 Ill, 294-300 (1894). 118 86 Cal. 260-262 (1890). 
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presumption in a court of equity that the person has aban- 
doned his claim, or declines to assert his right, and it 
operates as a bar to his right.*” 

A person who is open to the charge of laches is said to be 
inexcusable, negligent, and inattentive to his interests. 
Neglect has always been discountenanced in a court of 
equity, and from the beginning of equity jurisdiction there 
has always been a limitation to suits in the equity courts, 
which will not lend its aid to any one who sleeps upon his 
rights. The courts of equity permit lapse of time to defeat 
an acknowledged right only on the ground of its affording 
evidence of a presumption that such right has been aban- 
doned. It never prevails when such a circumstance is out- 
weighed by opposing facts and circumstances.*” 

The question of laches depends upon whether, under all 
the circumstances, a party is chargeable with want of due 
diligence in not instituting the proceedings sooner; whether 
there be laches, is a question of fact upon the evidence—an 
equitable defense determinable by the particular facts and 
circumstances of each case. In some cases, a comparatively 
short period will bar the claim, while in others, a greater 
length of time will not have that effect. The lapse of time 
is not, like the statute of limitations, any determined number 
of days or years, applicable to every case.*” 


30. The degree of diligence required in prosecuting 
claims depends upon the nature of the rights underlying the 
suit. Persons claiming rights or interests in property of a 
speculating or fluctuating value are chargeable with a far 
higher degree of diligence in the assertion of those rights, 
than where the property is of a fixed value and changing 
but little.*** No laches can rise from delay in bringing suit 
until after a person has knowledge of the facts affecting his 
rights; but ignorance of the facts must not be the result of 


120 Bouv. Law Dict.,Vol. 2, p. 101; 80 Fla. 122 160 U. S. 171 (1895); 90 Mo. 289 (1886); 
612 (1892); 80 Va. 22-30 (1885). 91 U. S. 591 (1875). 
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negligence. If, by reasonable diligence, the facts could have 
been discovered or ought to have been known, a person will 
be deemed guilty of laches; ignorance of the law will not 
excuse a person from laches.** 

Mere unavoidable delay, which can be, and is, satisfac- 
torily explained, does not amount to laches, but every 
suitor in an equity court must show, by both averment and ; 
proof, some sufficient excuse to justify delay.*** Laches 
in the assertion or prosecution of a claim is not always 
. enough to defeat it. The laches must be such as to 
afford a reasonable presumption of the satisfaction or aban- 
donment of the claim; or such as to prevent a proper 
defense by reason of the death of parties, loss of evidence, 
or otherwise.*** 

If the positions of the parties have not been changed to 
the injury of the defendant, delay is immaterial. No person 
is prevented from averring the truth or asserting a just 
demand, unless by so doing it would work an injury to a 
person who has been induced to do something, or abstain 
from doing something, on account of what another has said 
or done, or omitted to say or do.’ 

The disabilities which will exempt a person from the 
imputation of laches are practically the same as those which 
prevent the statutes of limitations from running. If the 
obligation be of a continuing nature, laches cannot be charged 
to the plaintiff until there has been a breach of it; and where 
the wrong complained of is continuing and tainted with 
fraud, mere lapse of time will not prevent redress from 
being obtained.*” 

As in estoppel, the heirs and personal representatives are 
bound by laches which affects the person through whom 
they claim.’”? So,a grantee is affected by the laches of his 
grantor.*”° 


124101 Ill. 242-272 (1882); 14 Ore. 541 127136 Mass. 273 (1884); 8 Ch. Div. (Eng.) 
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The government, in its character of sovereign, cannot be 
charged with laches;*** this exemption does not apply where 
the government is engaged in business transactions.*” 


ACQUIESCENCE 


31. Acquiescence, in legal language, is consent inferred 
from silence, or from omission to dissent when circum- 
stances require an expression of dissent.*** The distinction 
between laches and acquiescence is, that the former is neglect 
to do what ought to have been done, and the latter is the rest- 
ing satisfied with, or submission to, an existing state of 
things. Laches together with other facts may be evidence of 
acquiescence, and acquiescence may be evidence of consent. 

The distinction in their import is important. Laches 
imports a merely passive, while acquiescence implies active, 
assent; and while, when there is no statutory limitation 
applicable to the case, courts of equity would discourage 
laches and refuse relief after great and unexplained delay, 
yet, when there is such a statutory limitation applicable to 
the case, they will not anticipate it, as they may when 
acquiescence has existed.** 

Under circumstances from which assent may be reason- 
ably inferred, acguzescence is qgutescence, and is no more than 
equitable estoppel. If a party having a right stands by and 
sees another dealing with his property in a manner incon- 
sistent with that right, and makes no objection while the act 
is in progress, he cannot afterwards complain.** 


ABANDONMENT 


32. Property, both in land and movables, remains in the 
owner thereof, unless he should die or make a transfer, 
until he does some act which shows his intention to abandon 
it—for it then becomes of public right and is liable to be 
appropriated by another. 


131130 U. S. 263 (1888). 184 69 Cal. 255-269 (1866). 
1329] U.S. 389 (1875). 1358 Ch. Diy. (Eng.) 286-314 (1878); 2 
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So, if one be possessed of a jewel, and cast it into the 
sea or a public highway, this is ‘such an express dereliction, 
that a property will be vested in the first fortunate finder that 
will seize it to his own use. But if he hide it privately in 
the earth, or other secret place, and it be discovered, the 
finder acquires no property therein; for the owner has not 
by such act declared any intention to abandon it, but rather , 
the contrary; and if he lose it or drop it by accident, this 
is not an abandonment, and, therefore, in such a case, the 
property still remains in the loser, who may claim it again 
of the finder.*** 

There may be an abandonment of both real and personal 
property. Where there has been an abandonment of real 
property, the next taker of the land does not immediately 
acquire a perfect title thereto, nor does the former owner at 
once lose all his right in the premises. To accomplish a 
complete transfer of the title in this manner, a certain length 
of time must elapse during which the occupant enjoys an 
open, notorious, peaceable, continuous, and adverse posses- 
sion of the premises. But, in case of an abandonment of 
personal property, no lapse of time is required to perfect 
the title of the finder; the mere act of abandonment by the 
former owner is sufficient. 

Movables found upon the surface of the earth, or in the 
sea, and unclaimed by any owner, are supposed to be 
abandoned by the last proprietor, and belong to the first 
occupant or finder; but, it is requisite that the former owner 
should have completely relinquished the chattel before a 
perfect title will accrue to the finder.**’ 


BANKRUPTCY AND DEBT 


3d3. Alienation of property takes place frequently in 
accordance with statutes which deprive one man of his 
property and give it to another. Such is the effect of 
bankruptcy acts. Upon insolvency, a person is obliged to 
yield up his property, to satisfy, so far as possible, the claims 


1362 Black. Comm, 9, 137 Jbzd., 402; 2 Kent’s Comm. p. 356. 
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of his creditors. Similarly, in the case of a simple debt, the 
creditor may obtain a judgment and execution against the 
property of his debtor and have it sold.*** 


ALIENATION BY ACT OF PARTIES 


34. The power to freely convey and transfer real property 
is not one that is naturally incident to property in land; it is 
an incident attached to the ownership of land as the combined 
effect of three English statutes.*** 

Alienations have been classified as voluntary and involun- 
tary, or those effected by act of the parties and those which 
take place by operation of law. Specifically, voluntary 
alienation is the act whereby one person transfers the 
property and possession of lands, tenements, or other 
things, to another. Ina sense, all alienations are acts of the 
law and also acts of the parties; for no alienation can be 
effectual if the law does not sanction it, and it is hardly 
possible to conceive a case of alienation in which some act 
of the parties is not required to set the law in motion. But 
the two classes can clearly and usefully be distinguished." 

Unquestionably, voluntary alienations are, in practice, the 
more important; they comprehend, likewise,the most difficult 
subjects of real-estate law. In dealing with involuntary 
alienations first, therefore, the way is paved for the intricate 
topics of voluntary alienations, such as mortgages and deeds. 
The rules which govern the transfer of property by one man 
to another comprise the laws of conveyancing. 


COMMON-LAW CONVEYANCES 


35. Common-law conveyances are original, or pri- 
mary, and derivative, or secondary. An original, or pri- 
mary, conveyance is one by which an estate is created or 
transferred to a person who before had none; a derivative, 


138 See The Law of Debtor and Creditor. 140 Jenks’s Modern Land Law, p. 192. 
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or secondary, conveyance, is one by which the estate 
originally created is enlarged, restrained, transferred, or 
extinguished. 

Original conveyances include feoffment, gift, grant, lease, 
exchange, and partition. 

Derivative conveyances include release, confirmation, sur- 
render, assignment, and defeasance. 


GRIGINAL CONVEYANCES 


36. Feoffment.—A feoffment was formerly the instru- 
ment by means of which an estate in fee simple was con- 
veyed. It meant, under the feudal system, the bestowing of 
a feud, or fief, or feudal estate. Its meaning now is the con- 
veyance of an estate of inheritance to a man and his heirs.*** 

The proper and usual words of a feoffment are, gzve, grant, 
and exfeoff, though no specific words are necessary. A feoff- 
ment was always accompanied with livery of seizin, or the 
equivalent of feudal investiture. This mode of conveyance 
(by livery of seizin,etc.) is now obsolete.**” 


387. Gift.—A gift was the instrument used in creating 
an estate tail. It differed from a feoffment only in the 
magnitude of the estate which it passed, and, like it, required 
livery of seizin to be effectual. It is no longer of any impor- 
tance in that connection.** 


38. Grant.—A grant was the deed used to transfer title 
to incorporeal hereditaments. These were said to lie in 
grant to distinguish them from corporeal property, which lay 
in livery, it being impossible to deliver possession. ‘his 
distinction no longer exists and all hereditaments, both 
corporeal and incorporeal, both in England and the United 
States, now lie in grant; that is, they are transferred by 
grant.** 


39. Lease.—A lease is a conveyance of lands or tene- 
ments for life, for years, or at will, but always for a less 


141 Mitchell, Real Est. and Conv., p. 405. 143 Jh7d., p. 406. 
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time than the lessor has in the premises.**® It is a contract 
for the possession and enjoyment of land on one side, and 
for a recompense or return of rent on the other. No form 
of words is necessary to create a lease; it is the intention 
that is considered. The lease is the instrument by which 
the relation of landlord and tenant is usually created.*** 


40. Exchange.—An exchange of realty is a mutual 
grant of equal interests, the one in consideration of the other. 
The word exchange must be used in the grant, and implies a 
mutual warranty. The mutual warranty, formerly, had the 
effect of giving either party the right to retake his own land 
in case the title to the land he had received in exchange 
turned out to be bad.**” For this reason conveyancers, both 
in England and the United States, have abandoned entirely 
this form of conveyance. The estates exchanged were 
required to be of equal quantity; thus, a fee simple for a fee 
simple, a lease for twenty years for a lease for twenty years. 
Mutual deeds of bargain and sale are now used to effect the 
same purpose. 


41. Partition. —A partition is when two or more joint 
tenants, or tenants in common, agree to divide the lands so 
held among them in severalty.- All of the parties mutually 
convey the part to be taken by each and a deed is necessary 
for this purpose.**® 


DERIVATIVE CONVEYANCES 


42. Release.—A release, at common law, is “‘a dis- 
charge or conveyance of a man’s right to lands or tenements, 
to another that hath some former estate in possession.’’ The 
words generally used therein are vemzsed, released, and forever 
guitclaimed. Where a reversioner releases to the tenant for 
life, this extinguishes the reversioner’s right and transfers it 
to the life tenant.**° A modern definition of a release is 


145 See Estates for Years, supra. 148 /bzd, 324. 
146 See The Law of Landlora and Tenant, 149 Jb7d, 225. 
1472 Black. Comm. 823. 
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“the act of writing by which some claim or interest is sur- 
rendered to another.’’**° 


43. Confirmation.—A confirmation is a conveyance 
of an estate or right in existence, whereby a voidable estate 
is made unavoidable, or whereby a particular estate is 
increased. For example, if a tenant for life give a lease for 
forty years, and die at the end of twenty years. Here the » 
one entitled to the reversion can defeat the estate for forty 
years, by claiming his reversion. But if, before the death 
of the life tenant, he had made a confirmation to the lessee 
for forty years, this would make sure the voidable estate of 
the lessee for years.*” 


44, Surrender.—A surrender is the yielding up of a 
less estate in possession to him that hath the greater estate 
in remainder, where the tenant for life or years yields up his 
estate to the remainder man or reversioner. This is the 
opposite of a release.*”” 


45. Assignment.—An assignment is a transfer of a 
particular estate in lands, usually for a term of years. It 
is now used very frequently in transferring a bond’ and 
mortgage, and a ground rent. The apt words are “‘assign, 
transfer, and set over,’’ to which are usually prefixed, 
“grant, bargain, and sell.’’** 


46. Defeasance.—A defeasance is a deed annexing 
conditions to an estate granted in another deed executed at 
the same time.*** The majority of the conveyances used at 
the present time in England and the United States owe 
their origin to the Statute of Uses. Of these, “‘the covenant 
to stand seised to uses’’ (a conveyance in which the owner, 
instead of transferring the land, agreed to hold it for the 
use of some other person) and /ease and release are seldom, 
if ever, used. 

150 Anderson’s Law Dict. 871. 153 Jozd., p. 411. 


1512 Black. Comm, 326; Co. Litt. 278. 154 Jbid., p, 412. 
152 Mitchel], Real Est. and Conv., p. 411. 
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47. Lease and release was a conveyance devised to 
avoid the publicity of recording a transfer. As only bargains 
and sales of freehold estates were required to be enrolled, 
the practice arose of transferring the possession for a term 
of a year, after which a release of the reversion was made to 
the transferee.** 

Modern conveyances, for the most part, are effected by 
deeds of davgain and sale, which are considered at length 
below. 


PUBLIC GRANTS 


48. All hereditaments, corporeal and incorporeal, in 
modern conveyancing, lie in grant; that is, they may be 
transferred by grant. Applied to real-estate law, a grant is a 
formal conveyance in writing of such things as cannot pass 
or be transferred by word only, as lands, reversions, titles, 
etc.’*> Grants, so considered, are either public or private. 
A public grant is the transfer by the state of public lands, or 
of lands belonging to it, to private persons. Title by public 
grant is conferred either by patent or by act of the 
legislature. 


49, Land Laws.—The acquisition of public lands by 
private persons is regulated by the land laws of each partic- 
ular-government. In their general provisions, land laws 
differ but little; almost universally they require occupation 
as a preliminary formality. Those of the United States are 
given as typical of the others. 

Title to the public lands of the United States may be 
acquired by private persons, (1) under homestead laws, 
(2) by public auction or private sale, (3) by taking up bounty 
lands or military land warrants, (4) under the Timber 
Culture Act,**** and (5) by reclaiming desert lands.*” 


155 Mitchell, Real Est. and Cony., p. 415. 1564 Repealed by 26 Stat. at L. 1095. 
156 Cent. Dict. 157U.S.R.S., Secs. 2,289, 2,317. 
Norer.—Besides the grants of public lands to private citizens, congress has, by 
statutes, given to certain corporations, generally railroads, the right to take certain 
parts of the public lands lying contiguous to the tracks or other portion of its property. 
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1. Land is acquired under the homestead laws by entering 
upon the land, improving it, and residing there continuously 
for five years. At the expiration of this period, upon proof 
of residence and improvement and of minor facts, the 
settler is entitled to a patent conveying the land to him 
absolutely upon payment of the government fees. 

2. The president may at any time issue a proclamation 
declaring that certain land will be exposed to sale at public 
auction at a specified time, which sale shall continue for two 
weeks, during which the land will be sold to the highest 
bidder. The minimum price for such land is $1.25 per acre 
and no credit is allowed for the purchase money. At the 
end of this time, such of the land as remains unsold will be 
subject to private sale at $1.25 per acre.’™ 

3. Congress has at different times granted military land 
warrants to certain soldiers, or their widows or children, 
entitling them to a certain portion of the public lands without 
payment of any money, unless the land is valued at more 
than $1.25 per acre, in which case the person holding the 
warrant is obliged to pay the difference between $1.25 and 
the price at which the land is rated.** 

4. Under the Timber Culture Act of 1878, formerly; but 
by the act of congress of March 3, 1891, this act was repealed 
with a proviso saving all dona fide claims lawfully initiated 
before the passage of the repealing statute.’*®* 

5. If a person reclaims a portion of desert land by con- 
ducting water upon it, he is entitled to a patent for the land 
upon payment of the government fees within three years.” 


50. In all these cases, the one who claims the land must 
be a citizen of the United States, or one who has filed his 
declaration of intention to become such, and must, also, be 
either the head of a family, a widow, or a person over 
twenty-one years of age. 

Under the Homestead, Military Land Warrant, and Timber 
Culture Acts, no one person can acquire more than one 


158U.S.R.S., Secs. 2,353, 2,379. 16020 U. >: Stat., p. 113; 26 Stat. at L. 1095. 
159 Jbid., Secs. 2,414, 2,446. TEI WAS Stat, Deold 
189—14 
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hundred and sixty acres of land. Six hundred and forty 
acres of ,desert land may be acquired by one person who 
reclaims it, and, in the case of land at public auction or 
private sale, the number of acres for which a patent may be 
issued is unlimited. 


51. Preemption Laws.—There was formerly another 
method of acquiring public lands, known as preemption. 
Under the preemption laws, land was acquired by settle- 
ment upon the land subject to preemption, by improving it, 
and by residing thereon continuously for six months. At the 
end of that time, the settler was entitled to a patent convey- 
ing him the land absolutely, upon proof of residence, improve- 
ment, and other minor facts, and the payment of $1.25 or 
$2.50 per acre, according to the location of the land.**” The 
preemption laws, however, were repealed by congress by act 
ot March Sd, 1391." 

Certain other interests in public lands may be acquired 
by prescription or appropriation, as, for example, by taking 
up mining claims, and by appropriating waters. 


52. Mining Claims.—A patent for public mineral lands 
may be obtained in the following way: ‘The applicant must 
file an application under oath in the proper land office, show- 
ing a compliance with all the preliminary requirements; 
must post a copy of the plat together with a notice of the 
application on the land; and must file in the land office an 
affidavit of at least two persons that such notice has been 
duly posted, together with a copy of the notice. The register 
of the land office must post the notice in his office for sixty 
days, and publish it for the same period in a newspaper 
nearest to the claim. The claimant must, also, file with the 
register the certificate of the surveyor general that $500 
worth of labor has been expended on improvements, made 
upon the claim, by the applicant or his grantors. At the 
expiration of sixty days, unless during that time an adverse 
claim has been filed with the register, the claimant is entitled 
to a patent for the land upon payment of $5.00 an acre, 


162U.S. R.S., Secs. 2,257, 2,288. 163 Jbzd,, Sup. 942. 
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if the claim be for a lode location, and $2.50 if for a placer 
location.*** 


53. Appropriation of Waters.—In England, mere 
occupation or appropriation of public water, unless it 
amount to prescription, confers no exclusive rights upon 
the one thus using it.*** 

In the United States, by the custom which has obtained 
among miners in the Pacific states and territories, where 
mining for precious metals is had on the public lands, the 
first appropriator of mines, or of waters in the streams on 
such lands for mining purposes, is held to have a better 
right than others to work the mines or use the waters. He 
acquired a special property in the water, which permitted 
him to use it in mining, and gave him the right to prevent it 
from being diverted or its quality impaired.*** The same 
custom exists in the arid regions of the west with regard to 
the appropriation of waters for irrigation.**’ 


54. State Lands.—The foregoing laws only apply to 
the public lands of the United States in the different terri- 
_ tories, and not to public lands in the different states, unless 
the ownership and control of unappropriated lands were 
reserved by the United States at the creation of the state. 
But most, if not all, of the states have laws regulating the 
appropriation of public lands, under provisions which vary 
greatly in the different states. In some of the Western 
states, also, there are laws regulating mining claims, and the 
appropriation of waters. 


55. Canadian Land Laws.—In Canada, an act called 
the Dominion Act, was passed in 1886, providing for the dis- 
posal of public land in that country. It is similar in many 
respects to the public-land laws of the United States, and 
authorizes the government to grant land under military 
warrants and homestead claims. It, also, provides for claims 
for mining, timber, grazing, and hay lands.** 


164£U.S. R.S., Secs. 2,318, 2,352. ' 16714U.§. Stat. 253 (1866). 
165 6 Exch. (Eng.) 353 (1851). 168 49 Vict. (1886), Rev. Stat. of Canada, 
166 20 Wall. (U. S.) 507 (1874). p. 817. 
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(PART 3) 


PRIVATE GRANTS—DEEDS 


1. A grant between private parties is called a private 
grant. The term is sometimes used synonymous with deed, 
which is the instrument by which a grant is effected. A 
deed is a writing sealed and delivered by the parties. More 
specifically, a deed is a writing made for the purpose of con- 
veying real estate, and includes not only deeds of conveyanee 
but all contracts, of whatever nature, which are evidenced by 
a sealed writing, as a mortgage, bond, lease, agreement to 
convey realty, and bill of sale. The derm deed is here used 
only in the sense of the specific definition above given. The 
effect of a deed is to transfer the ttle to the property con- 
veyed to the person named in the deed as the grantee.* 

Title means ownership as applied specially to real prop- 
erty. It implies the right to possession, although the owner 
may not have the actual possession. ‘Title is defined as the 
means whereby the owner of lands has the first possession 
of his property.? 

No formal words nor special forms are necessary to con- 
stitute a valid deed. If an intention to pass title can be 
gathered from the instrument, it will be sufficient to make a 
valid conveyance irrespective of the inaccuracy of expression 
or the inaptness of the words used.* 


1 Coke Lit. 171; Cent. Dict.; Anderson’s 38 Blackf. (Ind.) 141 (1846); 84 Tex. 107 
Law Dict. 324. (1892). 
2 Coke Lit. 343, b. 
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THE PARTIES 


2. Every deed must contain a grantor and a grantee, who 
must be so described therein that their identity will appear 
from the deed itself. The parties are best described by insert- 
ing in the deed their names in full; not merely the initials.* 
There is a presumption that one bearing the same name as 
the one .mentioned in the deed is the person designated.* 
But where only the initials are used no sttch presumption 
arises, for the same initials may stand for any one of several 
names. Whether named or not, a deed is good, provided the 
parties be so described as to distinguish them from all 
others.° Thus, a grant to the heirs of A, A being dead, is 
good, for it is possible to ascertain who are the heirs of A. 
It was once thought essential that the grantor should be 
named in the body of the deed. But this, although gener- 
ally done, is not absolutely necessary, if the grantor sign it.’ 
For any one who signs, seals, and delivers a deed is bound 
by the covenants contained in it, though his name appear on 
the paper only in the signature.*® 


5. The Grantor.—Every person who is legally compe- 
tent to contract may convey his real estate by deed. Legally 
competent means competent under the laws of the place where 
the land is situated. For one may have full capacity to 
convey property under the laws of one state or country, and 
be totally without such capacity under the laws of another.’ 


4, The Grantee.—The grantee, unlike the grantor, 
need not have the power to contract. But he must be a 
person, natural or artificial, and be in existence at the time 
of the execution of the deed.*® ‘Thus, a deed to a fictitious 
person, or to a dead man and his heirs, or to a corporation 
which has no existence, is inoperative.** To render a deed 


483 Ill. 381 (1876). 99 Wheat. (U. S.) 565 (1824); 14 La. Ann. 
59 Johns. (N. Y.) 74 (1812). 85 (1859); 27 Ark. 482 (1872). 

62 Wall. (U. 5.) 607 (1864). 1013 Ohio 120 (1844); 23 U. S. App. 154 
766 Wis. 252, 255 (1886). (1894). 


82 N. H. 525, 527, 529 (1823); 45 S. W. 1118 Fed. Rep. 273 (1883); 45 N. C. 164 
(Tex.) 942 (1898). (1853). 
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operative, delivery is essential and there can be no delivery 
to a party not in existence. The deed must also designate 
the grantee; otherwise it is a nullity and passes no title.’” 


DISABILITIES OF PARTIES 


5. Imsanity.—The deed of an insane person does not 
bind him. Such deeds are not void but voidable and may — 
be subsequently ratified by the lunatic during a lucid interval; 
and where the purchase and conveyance is made in good 
faith for a good consideration and without knowledge of the 
insanity, the consideration must be returned before the con- 
veyance can be avoided.** But the deed of a person who has 
been judicially declared insane and placed under guardianship 
is absolutely void and conveys no title to the purchaser.* 


6. Drunkenness.—To avoid a deed on the ground of 
intoxication, it must be shown either that the intoxication 
was produced by the act or connivance of the person against 
whom the relief is sought, or that an undue advantage was 
taken of the party’s situation.** A deed made by a person 
while intoxicated may be ratified by him upon becoming 
sober.** 


7. Duress— Undue Influence.— Where a deed is 
executed under compulsion, or where undue influence is 
brought to bear upon the person executing it, the deed may 
be avoided, but application must be made to the court within 
a reasonable time. 


8. Infancy.—Deeds made by persons not of full age 
are unenforceable against the infant grantor. ‘The convey- 
ance, however, is not absolutely void, but merely voidable. 
Upon coming of age, the infant must make his choice, either 
to disaffirm his deed or to ratify it. If he ratify it, he is 
bound; a disaffirmance renders the deed invalid. There can 


12Am. & Eng. Encyc. Law (2d Ed.), 1454 Kans. 560 (1895); see The Law of 


Vol. 9, p. 182. Contracts: Parties. 
1330S. EB. 201 (1898); 8 Vroom (N. J.) 108 1595 N. J. Eq. 485, 486 (1875); 29 N. J. Ea. 
(1874); 87 N. J. Law 108 (1874). "156 (1878). 


163 Dru. & War. (Eng.) 64 (1842). 
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be no disaffirmance, nor can there be ratification, until the 
infant has,attained his majority.” To avoid the deed, he 
must immediately, by word or act, disaffirm the instrument.” 
Notice that he disaffirms followed by ownership indicating a 
claim of title against the conveyance intended to be dis- 
affirmed, such as cancelation of the deed, payment of taxes, 
selling, leasing, improving the premises, or similar acts, will 
be sufficient to avoid the deed, if done by the infant within 
a reasonable time after becoming of age.” 


9. Married Women.—At common law, a married 
woman was unable to convey property by deed. The married 
women’s enabling statutes, both in England and in the 
United States, permit a married woman to alienate her lands 
by appropriate instrument.” 


10. Joint Owners. — Neither a joint tenant nor a tenant 
in common can do any act to the prejudice of his cotenants 
in their estate. A conveyance by one tenant of a parcel of 
a general tract, owned by several, is inoperative to impair 
any of the rights of his cotenants; and the conveyance must 
be subject to the ultimate determination of their rights. 
One tenant cannot appropriate to himself any particular 
parcel of the general tract, because, upon a partition, which 
may be demanded by his cotenants at any time, such parcel 
may be entirely set apart in severalty to one of the other 
tenants. He cannot defeat this possible result while he 
holds his interest, nor can he defeat it by the transfer of 
his interest. He cannot, of course, invest his grantee with 
rights greater than those he possesses. The grantee must 
take, therefore, subject to the contingency of the loss of the 
premises, if, upon the partition of the general tract, the tract 
conveyed to him should not be allowed to his grantor. 
Subject to this contingency, the conveyance is valid and 
passes the interest of the grantor. Until partition, the 


1724 Cal. 195 (1864); 81 Mich. 182 (1875); 1988 Ill. 886 (1878); see Zhe Law of Con 
4 Harr. (Del.) 75 (1848). tracts: Parties, Infants. 

1885 Ky. 288 (1887); 17 Wend. (N. Y.) 119 20 See The Law of Husband and Wite. 
(1887); L. R. App. Cas. (Eng.) 360 
(1893). 
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grantee will be entitled to the use and possession as 
cotenant, in the parcel conveyed, with the other owners.” 


11. Partners.—One partner cannot bind his copartner 
by deed without authority for that purpose.” In order to 
pass title to partnership real estate the deed must be 
executed by each partner, or by some one legally authorized 
to do so for the partner who does not.” 


REQUISITES OF DEEDS 

12. Writing.—By statute, in England and the United 
States, a deed for the conveyance of real estate must be in 
writing.** The material used should be paper or parchment. 
It may be in any character or language, but it should be 
upon paper or parchment, for it is said that if it be written on 
stone, board, linen, leather, or the like, it is no deed. Deeds 
are generally written with ink, or partly with ink and partly 
printed; but they are valid if entirely printed or typewritten.” 

A deed must be completely written before delivery. Tf a 
blank instrument be signed, sealed, and delivered, and after- 
wards filled up, it is no deed.** ‘The filling in of blanksin a 
deed after delivery make a redelivery necessary.*” When a 
deed is partly written and partly printed, the writing prevails 
against the printing, where they are inconsistent.” 

Bad punctuation or bad spelling will not invalidate a deed 
if the intention of the parties can be gathered from the instru- 
ment.’® Erasures and interlineations in a deed, if made before 
execution, do not invalidate it; the deed will stand as aitered.*’ 
But if made afterwards, the alteration, if in a material part 
of the deed, will destroy the deed.** An alteration made 
after delivery destroys the deed as to the party making the 
alteration. It is the deed that is rendered void, not the 


2115 Cal. 861, 368 (1860). 261 Hill (S. C.) 267 (1833);6 M. & W. 


224S. & M. 261 (Miss.) (1845). (Eng.) 216 (1840). 

2313 Peters (U. S.) 423, 433 (1839); see The 27110 U. S. 119 (1884). 
Law of Partnership. 2818 Iowa 17 (1864). 

24 Stat. 29 Chas. II, c. 8, Secs. 1, 2,& 3 2911 Pet. (U. S.) 41 (1837). 
(1677); 6 Pet. (U. S.) 124 (1882). 30 92 Ill. 194 (1879). 


52 Black. Comm. 297; 14 Johns. (N. Y.) 315 Ben. (U. S.) 266-273 (1871). 
484 (1817). 
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estate. By a deed duly executed the title passes, and its 
total destruction, or even its cancelation by the grantee him- 
self, will not revest the title in the grantor; the estate remains 
in the grantee until it is passed to another by some mode of 
conveyance recognized by law.** An immaterial alteration 
of a deed, although made by a party thereto, or a material 
alteration, if made by a stranger, will not affect its validity.* 


FORMAL PARTS 


13. The formal parts of a deed are the premises, the 
habendum, the tenendum, the reddendum, the conditions, the 
covenants, and the warranty. 


THE PREMISES 

14. All that is contained in a deed preceding the haben- 
dum is included in the premises, in which are set forth the 
names of the parties, the consideration, the recitals necessary 
to explain the reasons for executing it, and a description of 
the property conveyed. 

In deeds of indenture (those executed by both parties, 
grantor and grantee), the date is put in the premises; in 
deeds poll (those executed by one party only, the grantor), 
it is placed in the testimonium or witness clause. 

The date is not essential to the validity of the deed, and, 
in the absence of statutory requirement, its omission will not 
invalidate the instrument. In case of the omission of the 
date, the deed will take effect from the time of delivery, 
which, in point of law, establishes the real date of the deed. 
A deed executed by more than one grantor is considered as 
dated when the last grantor executes it. 

The granting words are also contained in the premises. 
The following technical words are the ones generally used: 
give, grant, bargain, sell, alien, enteott, release, and convey. 
But it is not essential that they or any of them be used, if 
the words used clearly show an intent on the part of the 
grantor to convey the estate granted.™* 


3258 Pa. 318, 319 (1866). 3391 Pa, 242 (1879). 3431 Mo. 541 (1862), 
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15. Description of Property.—The purpose of the 
description is to furnish the means of identifying the prop- 
erty which the other clauses of the deed are designed to 
convey.*’ Deeds are void for uncertainty if they purport to 
convey land but contain no ‘description or designation 
thereof;** or if the description be so uncertain that it cannot 
be known what property is intended to be conveyed.’ 

A description is sufficient if it refer to certain known ’ 
objects or things and provide definite means for ascertain- 
ing the Hmits of the property conveyed.** Where it is such 
that a surveyor can locate the property it is sufficient.*® If 
the description furnish a starting point and give the 
boundary lines by admeasurement, it will not be void for 
uncertainty, though the distances named be so many feet 
“more or less,’’ the words more and less being treated as 
surplusage.*° 

But a deed is void for uncertainty if the description of the 
property conveyed fail to name the township, county, and 
state, in which it is located.** But the mere failure to state 
the county will not make it so.** 


16. What Passes Under a Description. — When 
property is granted, all the means of access to it, and all the 
fruits and effects of it, are also granted, and they pass with 
the thing granted without the use of words specifically 
mentioning them.** Thus, with a grant of land pass all its 
usual and accustomed ways, and if there be no usual way, 
the grantee will have a way of necessity over the land next 
adjoining. The grant of trees carries with it the right to cut 
them down and carry them away. The grant of a mill carries 
with it the right to the use of the watercourse coming to the 
mill and furnishing power for working it, and of the flood 
gates, dam, race, and all other things necessary for its use.** 


3523 Tex. 36-44 (1859). 4130 Ark. 657 (1875). 

36 145 Ind. 40 (1894). 4245 Ala. 482 (1871). 

374 Iowa 314 (1856); 41 Cal. 263 (1871). 43Pres. Shep. T.,c. x, p. 89; 4 Pa. 353 

38 12 Wis. 388 (1860). 484 (1846). 

3932 Fla, 264 (1803); 1 Sm. & M. Ch. 4481 Mass. 154, 156 (1860); see subtdtle 
(Miss.) 388 (1843). Easements supra. 
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The term messuage is often used in describing what is 
intended to be conveyed, but is very indefinite in its exent, 
in some cases including not only the dwelling house, which 
always seems to be implied in the term, but whatever build- 
ings are included within the curtilage around the house, and 
the curtilage itself, orchard, garden, or yard; and even, in 
some cases, a farm, or a manor, when clearly intended to be 
described in that way; and the grant of a messuage or a 
house, and all lands thereunto appertaining, will pass all 
lands usually occupied in connection with it.*° 

A deed is generally so carefully and accurately drawn that 
from merely reading it one can readily understand just what 
is intended to pass; but, sometimes, through vagueness in 
the description, or by reason of inconsistent clauses, it is 
utterly impossible to tell, from the deed, what, if any, estate 
is intended to be conveyed; the courts have, therefore, 
adopted certain rules of construction with reference to such 
cases. These are: (1) The intention of the parties is the 
controlling factor in the construction of the deed.** (2) A 
deed must be so construed, if possible, that no part shall 
be rejected.*” (3) A deed or grant is to be construed most 
strongly against the grantor.** For example, if there be two 
descriptions of the land conveyed which. do not coincide, 
the grantee is entitled to hold that which will be the more 
beneficial to him.*° 


17. Reference to Other Deeds.—Where one deed 
refers to another for a description of the granted premises, 
the deed referred to becomes a part of the other, and the 
description contained in it is regarded as of the same effect 
as if copied into the deed itself.*° 


18. Reference to a Map.—Where a map or plan of a 
tract of land is referred to in a deed as containing a descrip- 
tion of the premises therein conveyed, the map or plan is to 


45 Washb. R. P., 5th Ed., Vol. 3, p. 421; 48 22 Cal. 224 (1863); 101 Pa. 11-15 (1882). 
2 Bing. (Eng.), N. C. 617 (1836); 53 Me. 4950 Me, 331 (1862); 5 Metc. (Mass.) 15 
79, 81 (1865). (1842). 

4670 Pa, 235, 237 (1871). 5024 Cal. 435 (1864); 15 N. H. 504 (1844). 

47 42 Pa, 874, 386 (1862). 
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be regarded as giving the true description of the land con- 
veyed as if it were expressly recited and marked down in the 
deed itself... When lines are laid down on a map or plan, 
and are referred to in a deed, the courses, distances, and 
other particulars appearing thereon, are regarded as the true 
description of the land conveyed, just as if expressly recited 
in the deed.*’ 

“If two clauses of a deed be so repugnant that they cannot j 
stand together, the first must prevail over the last, but the 
granting clause will control an introductory recital as to the 
interest intended to be conveyed.** This rule applies to all 
objects visible, fixed, and clearly ascertained, such as the 
lands of other individuals or their corners, clearings, a stake, 
post, stone, or road. 


19. Monuments. —In construing deeds containing con- 
flicting descriptions, the description least likely to be 
affected with mistakes is to be adopted. That description 
should be followed which is the most stable and certain, 
and monuments are followed as against courses and dis- 
tances, because, of the two, monumental lines are more 
stable and certain and less liable to be mistaken.™ 


20. Landmarks. —A description of a line in a deed by 
natural or artificial landmarks, clearly identified, will control 
one by course or distance where they do not agree. For 
example where “‘in the description of a deed, one line was 
described to run ‘thence westerly including the Canadas, to a 
stake, so that a line running from thence to the Dos Pedros 
will pass about two hundred yards from the present new 
corral of the said José Jesus Lopez,’ it was held, that the 
line was to be located by the natural landmarks mentioned, 
although these determined its course to be northeasterly 
instead of westerly.” 

21. Quantity.—When the quantity of land mentioned 
in a deed, as part of the description, is inconsistent with the 
5194 Cal. 435 (1864). 5494 Cal, 445 (1864); 17 Mass. 210. 


$217 Mass. 207, 211 (1821). 55 22 Cal. 496, 502 (1863). 
5329 Ala. 588 (1857). 
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actual area of the premises, as ascertained by known monu- 
ments or other certain description, it will be rejected.” If, 
within the boundaries, according to the description, there be 
more or less than the quantity of land mentioned, the grantee 
takes all included within the description, provided the 
grantor had the right to convey all.°’” Thus, a conveyance 
of a tract of land by metes and bounds as containing one 
hundred and seventy-four acres, where the tract in reality 
contained two hundred and fourteen acres, the deed is not 
void with respect to the surplus but passes the legal title to 
the whole tract.” 


22. Rivers.—Where a river is named as a boundary line 
of a tract of land, the boundary line follows the meanders 
of the stream. When the boundary line is to run up or 
down a stream not navigable, a given distance, the mean- 
ders of the stream are to be followed until the required 
distance, when reduced to a straight line, is attained.*° 


HABENDUM AND TENENDUM 

23. The habendum and tenendum comprise the 
to-have-and-to-hold clause which follows the premises. It is 
not an essential part of the deed, but serves to qualify, 
define, or control it. It may be entirely rejected if repugnant 
to the other clauses of the conveyance.*° The purpose of 
the habendum is to define precisely the extent of the 
interest granted. It may lessen, enlarge, explain, or qualify 
the interest described in the premises, but it must not be 
totally repugnant to it. If, in the premises, an estate be 
granted to a person in fee simple, it may by the habendum 
be lessened to an estate tail.°* In such case, effect will be 
given both to the premises and to the habendum; for the 
latter does not contradict the former. But, if the habendum 
be absolutely repugnant to the premises, if it cannot be 
reconciled with them so that full effect can be given to both, 
it must give way, and the premises must stand. Where, in 


56 33 Iowa 110, 112, 118 (1871). 5925 Cal. 122 (1864). 


572 Johns. (N. Y.) 37, 41 (1806). 6051 Mo. 227, 232 (1873). 


584 Metc. (Ky.) 103 (1862). 6142 Pa. 374 (1862). 


—— 
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the premises, an estate is granted to a person and his heirs, 
and the habendum gives him a life estate, there is an irrec- 
oncilable contradiction, for it cannot be an estate for life 
and an estate in fee simple; either the word fezrvs in the 
premises must be stricken out, or effect must be denied to 
the habendum, and, in such case, the habendum will be 
inoperative.°’ 


REDDENDUM 

24. The reddendum follows the habendum and is used 
when it is desired to reserve anything out of the property 
conveyed. In general, a reservation is something to be 
deducted from the thing granted, narrowing and limiting 
what would otherwise pass by the general words of the 
grant.°° The same certainty of description is required in a 
reservation out of a grant, as in the grant itself. Thus, 
if a deed reserve one acre of the land and there be nothing 
in the reservation to locate it, the reservation is void for 
uncertainty, and the grantee will take the entire tract.” 


CONDITIONS 
25. Conditions in deeds restraining or limiting the 
effect thereof are properly inserted after the habendum 
or reddendum.” 


COVENANTS . 

26. The covenants of the deed follow the conditions. 
A covenant, in its ordinary meaning, is simply a contract to 
do or not to do a certain thing. It has not of necessity 
any reference to real estate or conveyancing. In a deed, 
it is an undertaking by the grantor that certain things 
are true of the land and that if they be not true he stands 
ready to make them so or render an equivalent. It is 
‘“‘a contract entered into between two or more parties for 
the performance of certain acts or the observance of certain 
formalities.’”’ Being a contract, the rules of the law of 


62 49 Pa. 386, 387 (1862); 1 S. & R. (Pa.) 64 30 Ark. 640 (1875). 
874, 375 (1815). 65 See subtitle Estates Upon Condition 
63 9 Metc. (Mass.) 404 (1845). supra. 
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contracts as to capacity of parties, etc. must be observed in 
its creation. Covenants are distinguished as veal covenants 
and fersonal covenants, those which run with the land and 
those which do not.* 


27. Covenants Running With the Land.—A cove- 
nant runs with the land when either the liability for its 
performance or the right to enforce it passes to the assignee 
of the land itself; but in order that a covenant may run 
with the land, its performance or non-performance must 
affect the nature, quality, or value of the property demised, 
or it may affect the mode of enjoyment, independently 
of collateral circumstances; and, in all cases, there must be 
a privity of estate between the contracting or covenant- 
ing parties.°’ 

As arule, all covenants which relate to and are for its 
benefit run with the land, and may be enforced by each 
successive assignee into whose hands it may come by con- 
veyance or assignment. Where, however, the covenant 
relates to matters collateral to the land, its obligation will 
be confined strictly to the original parties to the agreement. 
There is a wide difference between the transfer of the 
burden of a covenant running with the land and of the 
benefit of the covenant; or, in other words, of the liability 
to fulfil the covenant and the right to exact its fulfilment. 
The benefit will pass with the land to which it is incident, 
but the burden or liability will be confined to the original 
covenantor, unless the relation of privity of estate or privity 
of tenure exist or be created between the covenantor and 
covenantee at. the time of the making of the covenant. This 
follows from the principle that the obligation of all contracts 
is ordinarily limited to those by whom they were made, and 
if privity of contract be dispensed with, its absence must be 
supplied by privity of estate. Where a covenant is not of 
such a nature that the law will permit it to be attached to 
an estate as a covenant running with the land, it cannot be 
made such by an agreement of the parties. 


66 Jenks’s Modern Land Law, p. 315. 67 Mitchell, Real Est. and Conv., p. 442 ef seg. 
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WARRANTY 


28. The covenant of warranty is usually last of all 
the covenants in a deed and is a covenant running with 
the land. In any conveyance for value, the grantor is 
deemed to have entered into a covenant to the follow- 
ing effect: (1) That he has a right to convey the 
premises in the manner and on the terms expressed in 
the conveyance; (2) that the purchaser shall enjoy the 
premises, undisturbed by any claim made by or through the 
conveying party or any one for whom he is responsible; 
(8) that the conveying party will indemnify the purchaser 
against all incumbrances created by the same persons, and 
not expressly reserved by the conveyance; (4) that the 
conveying party and all such other persons will, at the 
request and cost of the party demanding it, do any act 
necessary for further assuring the premises to the purchaser 
or his successors in title. The covenant for further assur- 
ances is simply a promise on the part of the person making 
the conveyance, that whatever steps may be necessary to 
perfect the title of his grantee will be performed by 
him. Thus, if the covenantor have purported to convey a 
fee simple, unencumbered, to the grantee or covenantee, he 
must, at demand of the latter, discharge any mortgage that 
may exist against the premises. 

Covenants are sometimes divided into express and implied. 
The covenant of warranty above described is implied in a 
deed if not expressed, but, in some of the United States, 
implied covenants have been abolished by statute.** A 
covenant of warranty is also general or special. When 
general, it applies to lawful adverse claims of all persons 
whatsoever; when sfeczal, it applies only to certain persons 
or claims to which its operation is limited or restricted. In 
the United States, the covenant of warranty is in general 
use in conveyancing. In England, it is not in use. 


68 4 Kent’s Comm., * p. 474. 
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REQUISITES TO VALIDITY 


‘ 


29. The deed being properly constructed, certain other 
steps are necessary to give it force and validity. These 
are (1) reading, (2) execution, (8) delivery, (4) attestation, 
(5) acknowledgment, and (6) recording. 


READING 
80. Wherever any of the parties desire it, the deed must 
be read and read correctly; otherwise, it may be avoided.* 


EXECUTION 

381. Signing and Sealing.—The correct method of 
executing a deed is by each party who is to be bound signing 
it and placing a seal opposite his name. Prior to the enact- 
ment of the statute of frauds, sealing alone was sufficient to 
authenticate a deed; by the statute, signing is an essential 
part of the execution.” There is no particular form of 
signature; any writing clearly showing that a party has 
adopted a sealed instrument as his own, intending to be 
bound by the contents of it, is sufficient.” 

Sealing, or affixing a seal to the signatures in a deed, was 
absolutely necessary at common law, and it is now essential 
to the validity of a deed in all jurisdictions, except where the 
use of a seal has been abolished by statutes.”* Where a 
seal is indispensable an instrument cannot be considered 
a deed unless it be actually sealed; the mere recital that it is 
sealed without actually affixing a seal will not validate the 
instrument.” The character and sufficiency of the seal 
itself to contracts is explained elsewhere.” 


32. Execution Under Power of Attorney.—In the 
execution of a deed under a power of attorney, the same 
requisites must be complied with, and the same solemnities 
and formalities should be observed, as are necessary in a 


692 Black. Comm. 304. 731 Black. (Ind.) 241 (1823). 


70 Mitchell, Real Est. and Conv., p. 452. 74See The Law of Contracts: Authenti- 
7112 Cal. 564 (1859). cation, Sealing. 


72 Shep. Touch, 56; see Stats. Ala., Iowa, Kans., Ky., La., and Tex. 
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deed directly conveying the estate.”* This rule, however, so 
far as the sealing is concerned, does not apply to corpora- 
tions, and an officer thereof may make a deed on its behalf 
without being authorized by power of attorney to affix the 
seal of the corporation.” The proper way for an attorney 
in fact to execute a deed is to sign the name of the principal 
and add his own name as agent. Thus, where B is A’s 
attorney, a deed executed by B under such power should be 
signed “‘A by B, his attorney in fact.’’”” 


33. Execution by Corporations. —The general agency 
through which a corporation acts is its board of directors, 
trustees, or other governing body elected by the stock- 
holders.”* The power to convey corporate property can be 
conferred only by such body when assembled and acting in 
that capacity.” 

The technical mode of executing the deed of a corporation 
is to conclude the instrument which should be signed by 
some officer or agent, in the name of the corporation, with 
“In testimony whereof the common seal of said corporation 
is hereunto affixed,’’ and then to affix the seal.*° The execu- 
tion should be in the corporate name and under the corporate 
seal, and not in the name and under the seal of the agent of 
the corporation.** Thus, a deed executed in the name of the 
president of a corporation, purporting to convey its lands, is 
inoperative.” 


DELIVERY 


_ 84. In conveyancing, delivery is the transfer of a deed 
from the grantor to the grantee, or some person acting in 
his behalf, in such a manner as to deprive the grantor of the 
right to recall it at his option.** Delivery is such an impor- 
tant essential that there can be no perfect deed without it; 
for, although properly executed and valid in other respects, 


758 N. H. 31 (1835); 80 N. H. 420 (1855). 7933 Cal. 11 (1867). 


764 Humph. (Tenn.) 403 (1843); 14 Conn. 8012 N. H. 430, 433 (1841). 
594 (1842). 811 Ohio St. 390 (1824). 
7716 Mass. 42 (1819). 821 Neb. 439 (1871). 


786S. & R. (Pa.) 508 (1821). 83 Bouv. Law Dict. 
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a deed will not pass the title to the property intended to be 
conveyed,without delivery.** The deed takes effect from the 
time of delivery.” 

The delivery may be absolute, as where there is an actual 
transfer of the instrument from the possession of the grantor 
to that of the grantee, or it may be condztional, as where the 
instrument passes from the possession of the grantor but is 
not to be completed by possession in the grantee until the 
happening of some event; such a delivery is called an 
escrow.” 

The act of delivery is not necessarily a transfer of the 
possession of the instrument to the grantee and an accept- 
ance by him, but it is that act of the grantor, indicated either 
by acts or words or both, which shows an intention on his 
part to perfect the transaction by a surrender of the instru- 
ment to the grantee, or to some third person for his use and 
benefit. If both parties be present when the usual formali- 
ties of execution take place and the contract be fully carried 
out and nothing remain to be done, except the empty cere- 
mony of passing the deed from the grantor to the grantee, 
the deed is good and valid though it remain in the custody 
of the grantor. And the execution of the deed in the 
presence of an attesting witness is sufficient evidence from 
which to infer delivery.*” But where there is not an actual 
transfer of the deed, it must satisfactorily appear, either 
from the circumstances of the transaction or the acts or 
words of the grantor, that it was his intention to part 
with the deed and put the title in the grantee. When a 
deed duly executed is found in the hands of a grantee, 
there is a strong implication that it has been delivered, 
and only clear and convincing evidence can overcome this 
presumption.” 


385. Acceptance by Grantee. — There can be no deliy- 
ery without acceptance, but it need not be in person; it will 
be good if authorized or approved by the grantee.*? When 


842 Black. Comm. 307. 879 Allen (Mass.) 102, 106 (1864). 
85 (4 Ill, 302 (1867). 88 88 Ill. 379, 387 (1878). 
86 Bouv. Law Dict. 894 Wis. 537 (1857). 
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not actually delivered to the grantee or his agent authorized 
to receive it, notice to him of its execution and such addi- 
tional circumstances as will afford a reasonable presumption 
of his acceptance of it must be proved. The presumption 
that a party will accept a deed, because it is beneficial to 
him, will never be carried so far as to consider him as hav- 
ing accepted it.°° 


06. Delivery in Escrow. —‘“The delivery of a deed as 
an escrow is said to be when one doth make and seal a deed 
and deliver it unto a stranger until certain conditions be per- 
formed and then be delivered to him to whom the deed is 
made to take effect as his deed.’’* A deed can only be 
delivered as an escrow to a third person, and then it must be 
agreed that the deed is to be delivered to the grantee upon 
the performance by him of the stipulated condition.” 

If delivered to the grantee, it passes title at once. If it 
be intended that it shall not take effect until some condition 
subsequent shall be performed, or some subsequent event 
shall happen, it must not be delivered to the grantee. For 
after delivery it cannot be shown by extrinsic evidence that 
a deed absolute on its face was intended to take effect only 
upon the performance of some condition not expressed 
therein. An escrow is simply the conditional delivery of a 
deed which is to take effect upon the happening of some 
event consistent with the instrument, and not a condition of 
delivery repugnant to the contract and varying its terms. 
It can never take effect as a deed till the performance of the 
condition, even though the grantee obtain possession of it 
before such performance. Thus, where the condition was 
that the grantee was to give a bond for the support of a 
third person, and the bond had not been given, it was held 
that the deed could not take effect, although the support had 
been in fact furnished such third person during his life, and 


90 98 Tex. 759, 773 (1866). 92 11 Barb. (N. Y.) 349, 351 (1851); 30 Cal. 208, 213 (1866). 
91 Shep. Touch. 59. 93 32 Vt. 341, 347 (1859); 23 Cal. 528, 536 (1863), 
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ATTESTATION 


87. It is usual to have witnesses to attest the execution 
and delivery of the deed. In some of the United States, the 
statutes prescribe the number of witnesses who must attest 
adeed. In others, no witnesses are required.“ An attesting 
witness is one who signs his name to an instrument in 
order to be able at a future time to prove its due execution. 
Within the meaning of the rule, he is one who was present 
when the instrument was executed, and who at that time 
subscribed his name to it as a witness of the execution. 
The witness, however, need not be present at the moment of 
execution. If he be called in by the grantor and told that 
it is his deed and requested to subscribe his name as a witness, 
that will be enough. The execution by the parties and the 
subscribing by the witness are then considered as parts of 
the same transaction.*” At common law, attesting witnesses 
were not necessary to the validity of a deed.” 


ACKNOWLEDGMENT 


88. Definition.— Acknowledgment is the act of one 
who has executed a deed in going before some competent 
officer or court and declaring it to be his act or deed.*” The 
term is also used to designate the certificate of the officer that 
the deed was acknowledged before him by the person who 
executed it.°* The acknowledging of deeds was unknown to 
the common law; it is a requisite created by statute. In 
most of the United States, statutes provide in what manner 
the acknowledgment of deeds may be taken, within and with- 
out the respective states.” 


39. By Whom Taken.—Only persons authorized by 
statute may take acknowledgments of deeds. The officers 
generally designated as authorized to take acknowledgments 
are judges, justices of the peace, notaries public, clerks 


94 See Appendix. 98 Cent. Dict. 


956 Hill (N. Y.) 308, 305 (1844). 99See Appendix: Acknowledgment of 
9612 Metc. (Mass.) 157-166 (1846). Deeds. 


97 Bouv. Law Dict. 
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of court, commissioners of deeds, recorders, and mayors 
of cities.*”° 


40. The Effect.—The acknowledgement of a deed 
entitles it to be recorded and also to be received in 
evidence, without further proof of execution.” The acknowl- 
edgment is no part of the deed itself, but is required by 
statute as evidence of execution or of authority for registra- 
tion. Acknowledgment is not essential to its validity, and 
except where statutes make acknowledgment an essential 
part of a deed, a deed that appears on its face to have been 
regularly executed, and its execution attested by subscribing 
witnesses, is admissible in evidence.”* As between the 
parties, the grantor and grantee, an unacknowledged deed 
is good, and it is also good as to subsequent purchasers with 
actual notice.*”* 


41. Essentials of Acknowledgment.—Four essential 
facts must substantially appear in the certificate of acknowl- 
edgment, viz.: (1) That the person making the acknowledg- 
ment personally appeared before the officer who made the 
certificate; (2) that there was an acknowledgment; (8) that 
the person who made the acknowledgment is the one 
executing the instrument; and (4) that his identity was 
either personally known or proved to the officer taking the 
acknowledgment.*”* 


42. When to Be Made.—Unless a specified period is 
designated by statute within which the acknowledgment 
must be taken, it may be taken at any time.” It is only 
necessary that it be taken after the deed is executed; if it be 
made at any time between the making of the deed and the 
offering of it for record or in evidence, it will be good. The 
mere fact that the date in the acknowledgment of a deed is 
prior to execution will not invalidate it.*** 


10035 Ala. 275 (1859); 36 Ill. 161 (1864); 11 1°38 Kans. 112 (1871). , 
Kans. 611 (1873). 104 36 IIL. 362, 369 (1865); 28 III. 219 (1862). 

1012 McLean (U. S.) 412 (1841). 105] Ala, 186 (1840). 

102 2 Iowa 378 (1856). 10619 Ohio 406 (1850). 
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43. By Whom Made.—Acknowledgment of a deed is 
properly made by the person who executes it; a deed executed 
by one person and acknowledged by another is inoperative.” 
But one who is authorized to execute a deed for another is 
likewise authorized to acknowledge it. Thus, a deed signed 
‘“‘A B guardian for C D” and acknowledged by the guardian 
“to be his act and deed as guardian aforesaid and thereby 
the act and deed of the said C D” is a good execution and 
acknowledgment.*”* 


44, By Corporations.—Deeds of corporations should 
be acknowledged by their duly authorized agent; the power 
of attorney or the designation of the person: who is empow- 
ered to acknowledge the deed, may, in some of the United 
States, be embodied in the deed or conveyance.*” 


45. By a Married Woman.—A married woman, unless 
given the power by statute, cannot acknowledge her deed by 
an agent or attorney, but must make the acknowledgment in 
person and generally separate and apart from her husband. 
Recent statutes in the United States enable a married 
woman to make acknowledgment in the same manner and 
form as though she were unmarried, the acknowledgment to 
have the same force and effect as an acknowledgment taken 
separate and apart from her husband, as required by former 
statutes.**° 


46. Defective Acknowledgments. — A’ defectively 
acknowledged deed will not pass title as against a subsequent 
bona fide purchaser for value without notice, though it be 
recorded; the recording in such a case will be of no effect.’ 
The acknowledgment is defective when it does not comply 
with the statutory requirements; but it will be valid 
as against all persons having actual knowledge of its 
existence.*” 


1073 Harr. & J. (Md.) 243 (1811); 25 W. 11113 Ohio 260 (1844); 4 Dana (Ky.) 325, 


Va. 127 (1884). 830 (1836). 
10813 Pet. (U. S.) 17 (1839). 11287 Towa 739, 744 (1898); 1 Dall. (Pa.) 
- 109 Laws of Pa., p. 171 (1901). 436, 459 (1789). 
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RECORDING 


47. Throughout the United States there are systems of 
registration, the outgrowth of legislation, for making a 
public record of all instruments affecting the title to real 
estate, established and maintained for the purpose of giving 
certainty and notoriety to title. In England, systems of 
registration exist only in the counties of York and Middlesex. , 
Elsewhere, title to property can be proved only by production 
of the deeds. Upon a transfer of property, the title-deeds 
pass to the purchaser; that is, they are an essential part of 
the transaction. The purpose of the recording acts is to 
protect an innocent purchaser from one who seems to be the 
owner of real estate, but who, as between himself and the 
previous vendee, is not the owner. 


48. Priority of Time. —It is generally provided by the 
statutes of the different states that deeds recorded within a 
specified time after their execution shall have priority over 
any instrument of later date.*** For example, where a 
statute allows three months in which to record a deed, the 
deed so recorded will have priority over the deed of a person 
who purchases subsequently for a valuable consideration 
without notice, and gets his deed on record before the first 
party.*** But a deed, when recorded after the prescribed time, 
operates as notice only from the date of filing and recording.*” 


49. Effect as Between the Parties. —The recording 
acts do not destroy the conveyance as between the parties to 
it, though not recorded, and an unrecorded deed is good 
evidence of a transfer of the title, not only against the 
parties to it, but against all the world except subsequent 
purchasers without notice and, in some states, creditors.’ 


50. Notice.—Where a subsequent purchaser whose 
deed is registered had actual notice at the time of his pur- 
chase of a prior unregistered deed, the prior deed shall have 
the preference, for the object of the recording acts is to give 


11393 S. C. 543, 545 (1885). 11610 Johns. (N. Y.) 466, 467 (1813); 9 
114 62 Ala. 365, 369 (1878). Dana (Ky.) 76, 77 (1839); 2 Marsh 
1156 Ala. 801 (1844). (Ky.) 454, 457 (1820). 
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notice to subsequent purchasers; in this case, the object is 
answered ‘and the purchase under such circumstances is a 
fraud.**” The doctrine of notice is recognized in England, 
and in all of the United States, except Ohio and North 
Carolina. In the latter states, no notice, however full or 
formal, will supply the place of registration.*” 


51. Who Is a Purchaser.—Just who is a purchaser 
within the meaning of the recording acts is sometimes very 
difficult to determine, and the decisions on this point are in 
conflict. In the case of a mortgage for a valuable consider- 
ation passing at the time, the mortgagee is, to the extent of 
the consideration, a purchaser for value;**” and a trustee 
named in a deed of trust is, like a mortgagee, a purchaser 
for value.’”® Specifically, in law, a purchaser is one who 
acquires property by the payment of a consideration. 


52. Mortgage to Secure Preexisting Debt.—A 
mortgagee, in a mortgage given for the security of a pre- 
existing debt, is not generally regarded as a purchaser for a 
valuable consideration. For, although he is a purchaser 
without notice, he is not a purchaser for value. He occupies 
no better position than his mortgagor.*” 


53. Assignee of Mortgage. — An assignment of a 
mortgage is a conveyance under the recording acts. Hence, 
an assignee of a mortgage is a purchaser, and an unre- 
corded deed or mortgage will not have priority over his 
recorded assignment.’” 


54, Judgment Creditor.—A judgment, or attach- 
ing, creditor is not a purchaser within the meaning of the 
recording acts, and his lien does not take precedence over a 
prior unrecorded deed or mortgage of which the creditor 
had no notice. The reason is that it is the property of 
the debtor which is bound by the lien of the judgment, and 


11710 Johns. (N. Y.) 457, 461 (1813). 12095 U.S. 16 (1877). 
11814 Ohio 428 (1846); 70 N. C. 358 (1874); 12156 Cal. 370, 373 (1880). 
20 Ohio St. 263 (1851). 12283 N. Y. 215 (1880); 79 N. Y. 23 (1879). 


1193 Lea (Tenn.) 656 (1880); 24 Ind. 14 (1865). 
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if he have sold it, there is no property to be bound by 
the judgment.*** 


55. Purchaser at Sheriff’s Sale. —The law makes no 
distinction between purchasers at sheriff’s sale and pur- 
chasers at private sale. Hence, one purchasing at such sale 
without notice, actual or constructive, takes precedence over 
an unrecorded deed or mortgage.** But, if the creditor him- 
self purchase and pay no new consideration, the better rule 
seems to be that he is not to be protected..* 


MORTGAGES 


56. Definition. —A mortgage is a conveyance of real 
estate or of some interest therein, defeasible upon the pay- 
ment of money or the performance of some other condition. 
The term mortgage is descriptive of an instrument by which 
the party executing it, called the mortgagor, conveys his 
property, either real or personal, to another party, called the 
mortgagee, as a pledge or security that on a certain day he 
will pay the mortgagee a sum of money or do some other 
act; and containing the proviso, that the conveyance shall be 
void if the money is paid or the act performed. If default 
be made by the mortgagor, the title to the property vests 
absolutely in the mortgagee, subject to a remaining right in 
the mortgagor, called his eguzty of redemption, to redeem the 
property upon payment of the proper charges, at any time 
prior to the foreclosure of the mortgage or the sale of the 
property by some other adverse process. 


57. History. —Mortgages are of great antiquity in the 
law, and existed even in remote Egyptian times. Liens 
upon the property of another have prevailed at all times 
in the history of the civilized nations of the world.*” 
Mortgage is the translation of vadium mortuum, or dead 
pledge, and was so called because the land pledged became 


1239 Towa 528, 581 (1859); 40 Iowa 659 (1875). 12597 Tex. 593 (1864). 
1248 Wend. (N. Y.) 625, 626 (1832); 1 Green 126 Ping. Mort., Pt. 1, p. 1. 
(N. J.) 43, 59 (1882). 
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dead to the mortgagor upon his default, and vested abso- 
lutely in the mortgagee, in contradistinction to the vzvum 
vadium, or living pledge, in which the land was given over 
to the mortgagee to hold until the issues and profits had 
paid the debt, in which case “‘neither the money nor the 
land dieth or is lost.’’**’ . 

During the feudal ages, mortgages were but little 
employed, because of the general restraint which existed 
upon the alienation or transfer of real property. Upon the 
removal of these restraints, mortgages sprang into general 
use, particularly about the period of the reign of Edward I. 
A vadium mortuum was then, and at common law is even to 
this day, looked upon as an absolute conveyance of the 
lands to the mortgagee, subject to be defeated by the 
payment of the debt upon the day appointed, but vesting 
indefeasibly in the mortgagee upon the happening of the 
default.*” 


58. Distinguished From Pledge. —A mortgage differs 
from a pledge in that a pledge is a mere deposit of property, 
always characterized by actual delivery, but with no intention 
to pass the title, whereas, a mortgage is a direct conveyance 
of the title, defeasible upon performance of the condition, 
but indefeasible if the property be not redeemed according to 
its terms; actual delivery of the property is not necessary.*” 


59. Distinguished From Conditional Sale.—A 
mortgage also differs from a conditional sale. The latter 
is a conveyance of the property subject to conditions which 
reserve to the grantor the right to refund the purchase 
money, and to claim a reconveyance, provided certain con- 
tingencies happen, but, unlike the case of a mortgage, there is 
not at any time after the conveyance has-been made any 
subsisting zzdebtedness between the grantor and the grantee. 
There can be no such thing as a mortgage unless some 
indebtedness exists between the parties after the execution 
and delivery of the mortgage deed.**° 


127 Coke Lit. 205 a. 1294 Kent’s Comm). 139. 
128 Ping. Mort., p. 5. 130 22 Kans. 661-668 (1879). 
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PARTIES TO A MORTGAGE 


60. The Mortgagor.—Any person who has the legal 
capacity to enter into contracts may execute a mortgage or 
authorize another to do it for him.*** Persons who are under 
legal disabilities which prevent them from entering into 
valid contracts cannot execute a mortgage.’ The mortgage 
of an zzsane person is presumptively invalid, though third 
persons who have given value for such a mortgage without 
knowledge of the insanity will be protected in equity to the 
extent of the money paid.*** The mortgage of an infant, 
like all of his contracts, may be repudiated upon his coming 
of age. An infant, however, who fails within a reasonable 
time after coming of age to relinquish the property and 
reclaim the money paid on account of it, affirms the mort- 
gage and renders himself legally liable for its payment.’* 

The mortgage of a married woman, at common law, was 
absolutely void; but she may now mortgage her separate 
estate, unless restrained by some clause in the instrument 
by which the separate estate was acquired or is held.*** In 
the United States, the common-law rights and liabilities of 
married women have been greatly changed by statutes.*** 
In most of the states, a married woman may, upon proper 
consideration, mortgage her separate property to secure the 
payment of her husband’s debts, and such mortgages, in the 
absence of fraud on the part of the mortgagee, are seldom 
set aside by the courts.**’ 

The power of executors, guardians, and other persons acting 
in a representative or fiduciary capacity, to mortgage prop- 
erty is a limited one, and depends upon statute both in Eng- 
land and the United States. They are generally authorized 
in particular emergencies to petition the courts for leave to 
mortgage in their representative capacity.*** The subject is 
treated in detail under its appropriate title.*” 


131 Ping. Mort. Sec. 348. 136 See The Law of Husband and Wife. 
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Corporations have unlimited power, at common law, to 
mortgage;:' when not restrained by their charter or by 
statute.**° Railroad companies, however, and other corpo- 
rations to whom large powers and valuable privileges are 
given, have no power, without express authority from the 
legislature, to mortgage such of their property or franchises 
as are essential to the proper prosecution of their business.*** 

Agents entrusted with the power to sell and convey real 
estate have no implied power to mortgage, save where it is 
clear that the power to mortgage was absolutely necessary 
to the exercise of the power to sell and convey in the 
given case.” 


61. The Mortgagee.—Any person who is legally capa- 
ble of holding real estate may be a mortgagee.*** An zzfant 
who takes a mortgage will be bound by its conditions, and 
if the mortgagor desire to redeem, the court will appoint 
some person to act for the infant in the proceedings.** <A 
married woman, at common law, may be a mortgagee, but 
her power in this regard is now very generally regulated by 
statute in the various states.*° Aliens have the power to 
hold and enforce a mortgage.*** A mortgage to a partnership 
in the firm name is valid.**’ Corporations may be mortgagees, 
unless restrained by their charters.*** 


62. Joint Mortgagees.—A mortgage may be executed 
to two persons jointly. A mortgage given to secure a joint 
debt creates a joint tenancy in the mortgagees, and payment 
to either mortgagee satisfies the mortgage.**® Upon the 
death of a joint mortgagee, the right to sue for the debt or 
enforce the mortgage vests exclusively in the survivor, who 
is entitled to one-half of the proceeds in his own right, and 
to hold the other half in trust for the estate of his deceased 
joint tenant.**° Where, however, the mortgage is given to 


140101 U.S. 622 (1879). 1469 Wheat. (U. S.) 489 (1824). 
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two persons, not to secure a joint debt, but to secure the 
several debt of each, they hold as tenants in common, not as 
joint tenants, and the survivor can enforce only his own 
individual claim.** 


CONSIDERATION 


63. Mortgages are usually given as security for the pay- | 
ment of a sum of money. They are, however, sometimes 
conditioned for the support and maintenance of the mort- 
gagee, or even given as security for the faithful performance 
of specified duties by the mortgagor.**? When given for the 
payment of money, the debt intended to be secured usually 
represents either a preexisting indebtedness or an indebted- 
ness incurred contemporaneously with the execution of the 
instrument, the precise amount of which is set forth in the 
mortgage.’ It frequently happens, however, that mort- 
gages are given to secure future advances of money which 
are to be made by the mortgagee, the exact amount of 
which cannot be known in advance, and therefore cannot be 
inserted in the mortgage.*** In some of the United States, 
out of a regard for subsequent purchasers from the mort- 
gagor, statutes have*been enacted which provide that such 
mortgages shall be null and void as to third parties, unless the 
amounts of such future advances, and the times when they are 
to be made, be specifically set forth in the mortgage. There 
are regulations, in other states, that no such mortgage shall 
be a lien except from the time the loan or advance is 
actually made.**® 


64. Covenants.—Mortgages given as security for the 
payment of money borrowed on the credit of real estate 
usually contain covenants for the payment of interest 
on the loan, for the payment of taxes upon the property 
conveyed, and for the placing of insurance upon the 
buildings. 


15155 Me. 520 (1868.) 1545 Conn. 442 (1825). 
15299 Kans. 765 (1888). 155 Jon. Mort., Sec. 366. 
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EQUITY OF REDEMPTION 


65. The doctrine of the mortgagor’s equity of redemp- 
tion arose from the view which English courts of equity 
as distinguished from the courts of law took of the vadium 
mortuum. ‘They promulgated the doctrine that the forfeiture 
of the mortgagor’s land upon his failure to pay the debt 
upon the very day appointed in the mortgage, was nothing 
short of a penalty, and as such should be relieved against. 
They held that mortgages should be regarded as the Roman 
law had regarded them, as mere securities for the payment 
of the debt. During the reign of Charles II, the equitable 
doctrine was firmly established that the mortgagee held the 
lands, although forfeited at law, as a trust, and that the 
mortgagor, upon payment of the debt and all equitable 
charges, had the right to redeem the land at any time before 
the foreclosure of the mortgage. This right of the mortgagor 
to redeem the land, after the estate had become vested at 
law in the mortgagee, was called his eguzty of redemption.’** 

The equity of redemption being intended for the protec- 
tion of the mortgagor, courts of equity were soon required, 
by the artifices, connivance, and oppression of the mort- 
gagor’s creditors, aimed at the nullification of the doctrine, 
to enunciate a still further principle of scarcely less impor- 
tance which has survived to the present’ time, namely, that 
the mortgagor cannot, by any words in the original mort- 
gage, preclude himself from the right to redeem his property 
at any time up to the actual foreclosure of the mortgage. 
“Once a mortgage always a mortgage,’ became, and still 
remains, one of the most important maxims of the law. 
Any agreement or stipulation of the parties, made at the 
time of the execution of the mortgage, waiving or barring 
the mortgagor’s right of redemption, is void.**’ When a 
mortgage takes the form of a deed absolute, with a separate 
agreement to reconvey executed simultaneously with the 
principal instrument, a provision in the separate agreement 
that if the debt be not paid within the time stipulated the 


156 Ping. Mort., Secs. 7, 8; Story Eq., 15729 Ark, 544 (1874); 96 U. S. 332 (1877). 
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agreement to reconvey shall be void and the deed become 
absolute “‘with no right of redemption,” is null and void, and 
the grantee will be entitled to redeem at any time up to the 
time of foreclosure.*” 


66. Waiver.—But a mortgagor may, by an agreement 
executed subsequently to the mortgage, and founded upon a 
new and sufficient consideration, waive his equity of redemp- , 
tion. An agreement to reconvey executed at the same time 
as an absolute deed may subsequently be cancelled so as to 
give an absolute title to the grantee, where the transaction 
is conducted with fairness both as between the parties and 
as against the creditors of the mortgagor, and where the 
rights of no third parties have intervened.**” 


67. Purchasers of the Equity of Redemption. —A 
purchaser of mortgaged premises who expressly assumes the 
payment of the mortgage thereby makes himself personally 
liable for the payment of the debt, and the recourse of the 
mortgagee is not confined to proceedings on the mortgage 
alone. In such a case, the original mortgagor stands in the 
position of a surety for the payment of the mortgage, and 
may be sued as such. The purchaser is the principal debtor, 
but the mortgagee may at his election treat both as principal 
debtors and obtain a personal decree against both.**° 

A purchaser who simply buys subject to an existing mort- 
gage assumes no personal liability. Heis considered, in the 
absence of other evidence, simply to have become the pur- 
chaser of the equity of redemption.’ He is, indeed, inter- 

ested in the payment of the mortgage as being an encum- 
-brance upon his land, but he is not considered to have 
entered into any obligation on his part to pay the debt, and 
if he part with his title, he has no longer any interest in the 
mortgage.*** To create personal liability in such a pur- 
chaser, the deed of conveyance must contain words which 
clearly import the assumption of an obligation to pay the 
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debt.” The rule, however, is universal, whether the pur- 
chaser expressly assume the payment of the mortgage or 
only take subject to the mortgage, that in either case the 
land itself is the primary fund for the payment of the debt, and 
is as effectually charged with the encumbrance of the mort- 
gage as if the purchaser had himself made the mortgage.” 

A purchaser of the equity of redemption at a sheriff’s sale 
cannot call upon the mortgagor to pay off the mortgage. 
He takes his purchase subject to the mortgage. It follows 
that he incurs no personal liability to the mortgagee, who 
must collect his debt out of the land itself.*** 


THE MODERN MORTGAGE 


68. In England, a mortgage is one thing at law, and 
another in equity. At law, a mortgage is an estate; in equity, 
it is merely a security.**° 

In the United States, there is not, as in England, a distinct, 
harmonious doctrine or system governing the subject of 
mortgages, but the mortgagor’s equity of redemption is 
recognized.**” In most of the states, the English doctrine 
prevails that a mortgage has the dual character of being a 
conveyance of the estate at law and a mere security for the 
debt in equity, with reciprocal rights in the parties which are 
enforceable in the appropriate courts of law or of equity. 
In such states, as against the mortgagor, the mortgage is 
held to pass the legal title to the mortgagee, who is entitled 
to immediate possession, to be held subject to the mort- 
gagor’s exercise of his equity of redemption. If the equity 
of redemption be lost by the foreclosure of the mortgage, 
the estate vests absolutely in the mortgagee.*® 

Other states have abolished the distinction between courts 
of law and courts of equity, and have established a single 
statutory action or remedy in which the legal and equitable 
rights of the parties are administered at the same time and 


16399 Barb. (N. Y.) 524 (1859). 166 Jon. Mort., Sec. 11. 
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by the same tribunal.**® In such states, the doctrine is 
practically universal that the mortgagee takes no estate of 
any kind in the premises, but only a lien on them as a security 
for his debt, and can only acquire possession of the premises 
by a foreclosure and sale.*”? In some states, even where the 
mortgagee has acquired the legal title by foreclosure and 
sale, he is permitted to retain title only so long as may be 
necessary for him to pay his debt out of the rents and profits ° 
of the land.*” 


69. Summary. — Reviewing what has been said, it will 
be apparent that the following general observations may be 
made of the views taken of the modern mortgage by the 
courts of England and of this country. 

1. At law, both in England and in most of the United 
States, a mortgage is a conveyance of the legal title, as 
against the mortgagor; but a mere security for the debt, as 
against all other persons. 

2. In equtty, both in England and in most of the United 
States, a mortgage is merely a security for the debt, not 
only as against third persons, but also as against the mort- 
gagor himself. 

3. In some of the United States, a mortgage is never, 
under any circumstances, anything but a mere security for 
the debt. 

KINDS OF MORTGAGES 

TO. Power-of-Sale Mortgages.—In England, and in 
many jurisdictions of the United States, the practice exists 
of inserting in the ordinary form of mortgage a power of 
sale, that is, an authority to the mortgagee to foreclose the 
mortgage or to sell or convey the property upon default by 
the mortgagor; and a provision is generally coupled with it, 
for payment of an attorney’s fee.*”? Where the mortgage 
contains no such authority, power to sell upon the mortgage 
is conferred by statute, both in England and in most of the 


169 Ping. Mort., Secs. 9-27. 1711 Houst. (Del.) 320 (1853); 52 Miss. 
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United States.’ A sale under such a mortgage defeats the 
mortgagor’s equity of redemption. 


71. Deeds of Trust.—A deed of trust is a conveyance 
of property in trust for the payment of a debt, or the fulfil- 
ment of some other obligation, with a power in the trustee, 
in the event of the grantor’s default, to sell the property 
and apply the proceeds to the payment of the debt. A deed 
of trust cannot be distinguished from a power-of-sale mort- 
gage, except that the title to the property and the power of 
sale is vested in a third person, and not directly to the 
mortgagee.’ 


72. Form of Mortgage.—In the usual form of mort- 
gage, the clause of conveyance and the clause of defeasance 
are contained in the same instrument. But an ordinary 
deed of conveyance, with a separate agreement to reconvey 
the premises upon payment of a sum of money or the per- 
formance of some similar condition, will constitute a legal 
mortgage when the two instruments are executed, sealed and 
delivered simultaneously, and are intended to be regarded as 
one transaction.*” 

A mortgage is usually accompanied with a bond or note 
for the debt intended to be secured, although a simple cove- 
nant is inserted in the mortgage for the payment of the 
money. ‘The absence, however, either of a bond or note or 
of a covenant in the mortgage, will not make the instrument 
any less a mortgage.*” 

‘Legal mortgages, in their ordinary common-law form, are 
couched in language which is verbose, technical, and anti- 
quated.*”” To.obviate this, forms in which the mortgage is 
reduced to its shortest possible terms have been provided 
by statute in many of the United States.*” 


73. Equitable Mortgages. —It is the intention of the 
parties, and not the form of the instrument, which deter- 
mines whether a given transaction is a mortgage. Every 


17317 Cal, 589 (1861). 176 4 Kent’s Comm. 145. 
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deed and conveyance which, though lacking the formal 
characteristics of a legal mortgage, is manifestly intended by 
the parties to operate as a mortgage, will be given that 
effect by courts of equity. In a technical sense, therefore, 
mortgages are of two classes: Legal mortgages, such as have 
just been described, and eguztable mortgages, of which there 
are as many kinds as there are various ways in which 
parties may contract for security by pledging their interests 
in property.’’? Thus, an ordinary legal mortgage, unenforce- 
able at law because of the omission of some formality in 
its execution, will be regarded as an equitable mortgage, and 
its lien rendered enforceable by special proceedings in a 
court of equity.**° 

An absolute conveyance of land accompanied by a separate 
agreement or clause of defeasance which, because both 
instruments were not under seal and executed and delivered 
at the same time, would not be a legal mortgage, may be 
converted into an equitable mortgage by parol proof that the 
real intention of the parties was to permit a reconveyance to 
the grantor upon performance of some condition.’ If a 
person having the right to purchase land agree with a third 
person that the latter shall pay the purchase money and take 
the title in his own name until he is reimbursed, the transac- 
tion, as between such persons, is an equitable mortgage.*” 
In England, where there is no such system of recording 
deeds and conveyances (except in the counties of York and 
Middlesex), and where the only evidence of title to property 
is the actual possession of the title deeds, it is held that the 
deposit of title deeds with a third person amounts to the 
creation of an equitable mortgage. In the United States, in 
order to produce such an effect, some independent equity 
must be shown apart from the mere deposit of the deeds.*** 


74. What Passes by the Mortgage. — Where a 
building is mortgaged, the land essential to the use of the 
building passes by the mortgage, if it appear that such was 
; 179 Jon. Mort., Sec. 162. 1823] Cal. 321 (1866); 75 Pa. 483 (3874). 
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the intention of the parties.*** Where land is mortgaged, 
such fixtures and improvements pass by the mortgage, 
without any special mention of them, as are necessary to the 
beneficial enjoyment of the land, and without which, the 
realty would cease to be valuable.*** For example, a mort- 
gage of land will cover cupboards, doors, windows, parti- 
tions, grates, ranges, and other like fixtures, but not gas 
fixtures, chandeliers, stoves, hangings, book cases, curtains, 
and the like.*** Fixtures which are annexed to the land 
subsequently to the execution of the mortgage are not affected 
by the lien of the mortgage, unless their detachment would 
injure the property, and thereby diminish the mortgagee’s 
security.**’ A house erected merely for temporary use does 
not come within the lien of a mortgage upon the land.*** 


RIGHTS AND LIABILITIES OF THE PARTIES 


75. In the United States, the respective rights and 
liabilities of the mortgagor and mortgagee, both as between 
themselves and as respects third parties, depend, in each 
state, upon whether the courts of that state regard it as a con- 
veyance of the legal title, or merely as a security for the debt. 


76. <As to the Mortgagor.—In those states where a 
mortgage is never, either at law or in equity, regarded as 
anything but a meve security, the practical result to the mort- 
gagor is that he, and not the mortgagee, is entitled to 
possession until the mortgage is foreclosed and the property 
is sold and bought in by the mortgagee; unless, indeed, 
prior to that time, the mortgagor voluntarily place the 
mortgagee in possession; in which case, the latter’s posses- 
sion will be lawful.**” 

The mortgagor is considered to be the absolute owner of 
the property, the latter being subject to the mere charge or 
lien of the mortgage.” If the mortgagee accept payment 
of the debt from the mortgagor after breach of the condition 
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of the mortgage by the latter, this will be construed into 
a waiver of the condition, and have the same effect as 
performance of the condition; payment of the debt will 
extinguish the mortgage.*” 

This is not necessarily so in the states where a mortgage 
is regarded as a conveyance of the legal title; the mort- 
gagor is there likewise entitled to possession of the prem- 
ises, but only as against third persons. A mortgagor in 
possession has, as to strangers, all the remedies of an 
owner, and may sue any one who interferes with his enjoy- 
ment of the land.*** He may lawfully dispose of the 
products of the land;*** and he may lease the property, or 
sell it.°* In the United States, his widow is entitled to 
dower in his equity of redemption;*** but in England, where 
dower is considered a mere legal right, the widow is not 
dowable of an equity of redemption.*** The mortgagor’s 
interest in the property is subject to attachment and sale 
upon execution by his creditors, either before or after he 
makes default in the mortgage.*”’ 


77. As against the mortgagee, however, the mortgagor 
(even in states where the mortgage is considered a convey- 
ance of the title)is not entitled to possession of the premises, 
unless by force of some express covenant or agreement to 
that effect. If he be in possession of the premises without the 
express assent of the mortgagee, he is considered a mere 
tenant at will, and may be ejected without notice by the 
mortgagee.*** He may, however, in some cases, be entitled 
to possession by implication, as where the mortgage pro- 
vides that he shall keep and cultivate a farm and deliver half 
of the proceeds to the mortgagee;*** or where the provision 
is that the mortgagee may enter after default.” A mort- 
gagor who is permitted by the mortgagee to remain in 
possession may make improvements and take the rents and 
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profits for his own use in the same manner as before the 
mortgage was executed.” Upon his death, his widow is 
entitled to remain in possession and take the rents and 
profits until the mortgagee interferes or forecloses the 
mortgage.*”” 

The mortgagor cannot make any lease of the premises 
that will be binding on the mortgagee without the latter’s 
assent; unless the mortgagee in some way recognize the 
tenancy, he has the right, upon the mortgagor’s default, to 
enter the premises and treat the lessee as a trespasser.*”* 
Where there is a lease in existence at the time the mortgage 
is executed, the rule is universal, both-in the United States 
and in England, that the mortgagee is entitled to all rent 
which accrues subsequently to his giving notice that he 
desires the same to be paid to him.*” 


78. If, in the states where the mortgage is considered 
a conveyance of the title, the mortgagor fail to pay 
the mortgage debt until after the condition of his mortgage 
has been broken, the law is that the mortgagee is not neces- 
sarily divested of his legal title to the premises by such 
payment, and it may be necessary for the mortgagor to 
resort to a court of equity for arelease or reconveyance of the 
premises. This, it will be remembered, is not the doctrine 
of those states where the mortgage is viewed merely as a 
security for the debt.” 

A mortgagor cannot compel the mortgagee to accept 
payment of the mortgage debt before it is due, unless, 
perhaps, he tender all the interest up to the date fixed by 
the mortgage for payment.’ In England, when the mort- 
gagee, upon maturity of the debt, does not demand payment, 
the custom is to allow the mortgagee a margin of six months’ 
notice of the mortgagor’s intention or desire to pay off the 
mortgage. In the United States, no such general rule 
obtains, although there are local customs in almost all the 
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states which provide for some notice to be given the 
mortgagee.*”’ ; 

It is held not to be essential to a mortgagor’s right to 
redeem, that he should exercise the right within the time 
limited inthe mortgage. The right to redeem is a subsisting 
right up to the time of foreclosure unless it be sooner 
barred by lapse of time.’” 


79. A mortgage will be presumed to have been paid where 
the mortgagor has been permitted to remain in possession for 
a period of twenty years without making any payments.’” 
This presumption is one of law, and is conclusive, unless 
rebutted by proof of some payment of principal or interest, 
or of some admission of an existing indebtedness.”° The 
period of twenty years is not adopted asa fixed and positive 
limit of right, but merely as an equitable rule, after the 
analogy of statutes of limitations. In several states in 
which the time for bringing real actions is less than twenty 
years, a corresponding period is adopted in equity as the 
period within which a mortgage must be foreclosed, or the 
right cf redemption exercised.*™* 

When the mortgage debt has been fully paid, the usual 
course, in order to release the lien of the mortgage, is for 
the mortgagee either to execute a formal deed of reconvey- 
ance to the mortgagor, or to enter satisfaction upon the 
margin of the record of the mortgage in the office where it 
has been recorded. 


80. Personal Liability of Mortgagor to Mortgagee. 
A mortgagor does not become personally liable to the mort- 
gagee for the amount secured by reason of the mere execu- 
tion of the mortgage. To make him personally liable, the 
mortgage must contain either an express covenant on his 
part to pay the debt or an unqualified admission or recital of 
the indebtedness.”** Usually, a mortgage is accompanied by 
a bond or judgment note for the debt, and this sufficiently 


207 Jon. Mort., Sec. 890. 2108 Pa, 520 (1848). 
20832 Ill. 476 (1863). 21195 Vt. 324 (1853); 42 Iowa 260 (1875). 


20912 N. Y. 394 (1855), 2124 Cal. 294 (1854). 
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establishes the mortgagor’s personal liability. The statutes 
in some of the United States expressly provide that when a 
mortgage contains no express covenant to pay the debt, and 
is not accompanied by a separate obligation in the nature of 
a bond or note, the remedy of the mortgagee is confined 
exclusively to the land covered by the mortgage.*” 


81. It is always the right of the mortgagor to have the 
mortgaged property applied first to the payment of the 
debt, so far as the same may be necessary to his protection 
against personal liability. This is particularly the case 
where the mortgagor has conveyed his equity of redemption 
to a third person who has assumed the payment of the 
mortgage debt. Where several pieces of land are included 
in one mortgage, the mortgagor cannot reasonably complain 
if the mortgagee release one or some of them for the 
benefit of those who may own the equity of redemption 
therein, if the mortgagee himself be satisfied to rest upon 
the security thus diminished. On the other hand, the 
mortgagor is entitled to complain if, having provided the 
mortgagee with sufficient security, the latter dispose of 
the security whereby the mortgagor is subjected to personal 
liability for the debt.*** It is well settled, however, that 
if the foreclosure of the mortgage do not result in the 
full payment of the debt, the mortgagee may sue the 
mortgagor in a separate action for any balance which may 
be due him.*** 


82. As to the Mortgagee.—Where a mortgage is 
considered to be the conveyance of the legal title, the 
mortgagee is entitled to immediate possession of the 
premises, unless restrained by some express clause to 
the contrary in the mortgage. In the absence of such 
restraint, he may at any time enter and take possession 
of the premises, and if possession be refused, he may sue 
the mortgagor as a trespasser, or recover possession by an 
action of ejectment.*”® 


2138 Minn. 232 (1863). 215115 U.S. 505 (1885). 
214136 Mass. 459 (1884). 2162 Mass. 493 (1807). 
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A mortgagee, however, xot in possession of the premises, is 
not regarded as the owner of the property, even as against 
the mortgagor, except for the maintenance of foreclosure 
proceedings or other suit to enforce his rights.” 

Whether the mortgage be considered a conveyance of 
the legal title or a mere security, a mortgagee’s interest 
in the property is personal property, and upon his death 
vests in his executor or administrator, by whom alone it can 
be assigned, released, or foreclosed.” <A gift, therefore, by 
will of a mortgage is a bequest of personal property which 
carries with it no interest in the land mortgaged.’ 

A mortgagee’s interest in the property cannot be levied 
upon and sold on execution by his creditors. If it were 
otherwise, the mortgagor’s right to exercise his equity of 
redemption might be seriously embarrassed, if not absolutely 
endangered. The law, therefore, may be said to be univer- 
sal that the mortgagee has no interest in the mortgaged land 
which is subject to attachment by his creditors.’” 


83. As against the mortgagor, a mortgagee is regarded in 
law as a purchaser of the land to the amount of his claim, and 
therefore, is entitled to all the protection which the law 
extends to dona fide purchasers. A mortgagee will not be 
affected by the fraud of his mortgagor in the acquisition of 
the latter’s title.” 

As against subsequent mortgages, the rule is that if the 
mortgagee hold other securities besides the mortgage from 
which he may realize his debt, he may be compelled in 
equity to exhaust his other securities before resorting to the 
mortgage for the satisfaction of his debt. If the first 
mortgagee hold a mortgage on two parcels of land, and a 
second mortgagee hold a mortgage on but one of these 
parcels of land, the first mortgagee may be compelled to 
exhaust the proceeds of the one piece of land before appro- 
priating the piece of land upon which the mortgage of each 
is secured.*” 

21715 N. H. 412 (1844). 22013 Mass. 206 (1816). 


21856 Ala. 461 (1876). 22147 Me. 507 (1859). 
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This rule, however, being a purely equitable one, will not 
be enforced when its effect would be to work prejudice to 
the first mortgagee.’* It will not be applied, for example, 
where one of the pieces of land covered by his mortgage is 
a homestead, and the second mortgage covers the tract 
which is not a homestead.’* If the first mortgagee release 
the mortgagor from any personal liability contracted for in 
the mortgage, he thereby diminishes the security of a subse- 
quent mortgagee, and his lien will be held to be subordinate 
to the lien of the latter.’ 


REGISTRATION OF MORTGAGES 

84. Mortgages are required to be registered and 
recorded in some office appointed for the purpose, to which 
the public may have access; but the parties executing the 
mortgage, their heirs and devisees, as well as all others who 
have actual notice of its existence before acquiring title, will 
be bound whether the mortgage be recorded or not.*” 

In England, except in the counties of York and Middlesex, 
there is no ‘general system of recording deeds and convey- 
ances. The only security whicha purchaser of lands has for 
the validity of his grantor’s title is the possession of the title- 
deeds which establish it. In all transactions of real estate, 
the original deeds go with the property as evidences of title; 
a transaction cannot be made without them.’’’ 


85. In the United States, there exists a complete system 
of registration, which dispenses with the necessity for the 
production of the title-deeds. A prospective purchaser, by 
consulting the proper public records, may ascertain, and it is 
his duty to ascertain, the state of his grantor’s title.’” 
Every conveyance of land must be recorded, and, when 
recorded, is notice to all the world, not only of its existence 
and priority, but also of its contents. One who purchases 
land in good faith without notice of a prior uzrecorded mort- 
gage, takes the property discharged of the lien of such 


2234S, W. Rep. 521 (1887). 226 85 Pa. 364 (1877); 29 Md. 211 (1868). 
22423 Minn. 74 (1876). 227 See subtztles Deeds, Recording, supra. 
22524 Wis. 346 (1869). 228) Lans. (N. Y.) 376 (1872). 
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mortgage. A recorded mortgage takes precedence over an 
unrecorded mortgage, even though the latter be executed 
first.” When a mortgage is once recorded, the mortgagee 
will be protected against any subsequent dealings of the 
mortgagor with the premises mortgaged. For example, if 
the mortgagor subsequently sell a right of way over the 
land, such right of way will be subject to the title of the 
mortgagee, and a sale under the mortgage will discharge it, 
together with the deed by which it was created.” 

By statute, in most of the United States, mortgages must 
be recorded w7thin a stipulated time, in order to preserve 
their priority. The record of a mortgage dates from the 
moment it is left on file for record. 

In the case of deeds absolute accompanied by a separate 
agreement to reconvey, which, as before stated, are legal 
mortgages, it is generally provided by statute, that in order 
that such instruments may operate as mortgages against 
third persons, the separate defeasance must be recorded; 
otherwise, the title of the grantor will be postponed to that 
of a bona fide purchaser of the premises from the mortgagee 
without knowledge of the agreement to reconvey.*” 

The object of registration is to give notice of the exist- 
ence of the mortgage; it follows that all persons who 
already know of the mortgage do not require additional 
notice, and that as to such persons registration of the mort- 
gage is not necessary. A subsequent purchaser of the land 
who has notice of a prior unrecorded mortgage is as much 
affected by his private knowledge of it as he would be had 
the mortgage been recorded.*” 


ASSIGNMENT OF MORTGAGES 


86. In jurisdictions where a mortgage is held to be the 
conveyance of the legal title, the entire interest of the 
mortgagee may be assigned to a third person, and the latter 
will succeed to all the mortgagee’s rights as well as to all 


229 81 Ill. 281 (1876). 231 Jon. Mort., Sec. 253. 
230 38 Pa. 76 (1860). 232 18N. J. Eq. 481 (1867). 
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of his liabilities. To be valid, such an assignment must be 
executed by deed under seal, and acknowledged, delivered, 
and recorded with the same solemnity as attended the 
original conveyance.*® An assignment of a mortgage, 
though endorsed on the mortgage-deed and delivered and 
recorded with it, will, if not executed under seal, convey 
only an equitable interest. It will not pass the legal estate, 
though it will authorize the assignee to enforce the mortgage 
in equity.”* 

It is as essential to record the assignment of a mortgage 
as it is to record the mortgage itself. As respects the 
mortgagor or his heirs or personal representatives, regis- 
tration of the assignment is immaterial. Such parties are 
not bound to consult the record to ascertain whether the 
mortgage has been assigned; to charge them with notice of 
an assignment, something more is necessary than the regis- 
tration of the instrument.** It is the duty of the assignee 
of a mortgagee in order to protect himself against payments 
made to the mortgagee by the mortgagor, to give the latter 
express notice of his acquisition of the title. The purpose 
of this rule is to save the mortgagor the necessity of 
examining the record every time he makes a payment to 
his mortgagee.*** This rule does not extend to purchasers 
of the equity of redemption, who are bound to take notice 
of all assignments recorded prior to taking title.?*’ 


87. The rule is practically universal that a bona fide 
assignee for value of a mortgage, which is secured by a nego- 
tiable instrument not yet due, takes the assignment free from 
any equities existing between the parties to the mortgage at 
the time of the assignment.** The rule is equally settled 
that if the note be overdue at the time of the assignment, 
the assignee will take subject to the equities.” 

In some states, a bond which accompanies the mortgage 
is not a negotiable instrument, and the assignee of a bond 


23312 Gray (Mass.) 53 (1858). 237103 N. Y. 556 (1886). 
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235 49 Pa, 282 (1865). 23929 Me. 160 (1848); 15 Gray (Mass.) 


23647 N. Y. 307 (1872). 520 (1860). 


$5 THE LAW OF PROPERTY 43 


and mortgage takes subject to all the equities which pre- 

vailed between the parties at the time of the execution of 

the assignment.**® In some states, it has been held that 

such an assignee will be bound by equities existing at the 

time of the assignment between the mortgagee and third 

persons.** An assignee of a mortgage is never affected 

by equities of the original parties arising subsequently to 

the assignment, which had no existence or were simply ’ 
possibilities at the time of the assignment.” 


240186 Pa. 431 (1898). 24122 N. Y. 535 (1860). 24290 Pa. 53 (1879). 


THE LAW OF PROPERTY 


(PART 4) | 


PERSONAL PROPERTY 


1. As hereinbefore explained, all property is either real 
or personal, the latter being defined ‘“‘as the right or interest 
which a man has in things personal.’’ The term personal 
property is applied to all those objects and rights, classi- 
fied as corporeal or incorporeal, over which ownership may 
be exercised, which do not concern land, and also to all inter- 
ests in land that are of certain and fixed duration, desig- 
nated chattels real as distinguished from chattels personal; 
the latter term is used convertibly with personal property 
and personalty to designate all property that is not real estate, 
and comprises, “properly and strictly speaking, things mov- 
able, which may be carried about by the owner, and which 
accompany him at law wherever he may go.” 


CORPOREAL PERSONAL PROPERTY 


CHATTELS PERSONAL 


2. Chattels personal, for the present purpose, are 
further divided into things animate and things inanimate; 
that is, into such things, the subject of ownership, which can 
move themselves, and those things which are movable only 
through the application of external force.’ 


3. Of the animate kind are all animals having in them- 
selves the power of motion; except human beings, which, 
since the abolition of slavery, can no longer be the subject 
of ownership. 


1Schoul. Per. Pr., Vol. 1, Sec. 9. 2 Thid., Sec. 5. 
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Animals are distinguished into such as are tame, and such 
as are wild. The ¢ame class includes ‘all domestic animals, 
such as horses, cattle, sheep, and poultry, and are the sub- 
ject of absolute property. Wzld animals, on the contrary, 
while they are at large, belong to no one, although the state 
exercises a general ownership over them for the benefit of 
its citizens.° But, when wild animals are dead, or in the 
possession of any one, property rights may be had in them. 
When killed, they belong to the owner of the land on which 
they were killed, unless the one who killed them had a right 
to be on the premises and to appropriate them to his own 
use.* Wild animals in captivity belong to the one who 
keeps them; if they regain their liberty, they are no longer 
his property but belong to the first taker. These rules 
likewise apply to property in fish. 

Bees are wild animals. When they are hived, a person 
may have a qualified interest in them; if they fly away, they 
remain his so long as he can keep them in sight and has 
the power to pursue them; beyond that his property ceases.’ 


4, Of the inanimate class are numerous and important 
rights and objects which pertain to the person of man, a full 
description of all of which it is unnecessary to give. Some, 
however, are of such universal interest that particular notice 
is accorded them here. 


5. Money.—The common medium of exchange among 
civilized nations is called money. In a technical sense, 
money means coined metal, usually gold or silver, upon 
which the government stamp has been impressed to indicate 
its value. In a more general sense, it imports any circu- 
lating medium in general use as the measure and represen- 
tative of value, which serves the purpose of coin in its 
absence or concurrently with it. 


6. Currency means money only, but it includes both 
coined and paper money. The only practical distinction 


32 Black. Comm. 390. 515 Wend. (N. Y.) 550 (1836). 
£11 H. L. C. (Eng.) 621 (1865). 
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between paper money and coined money, as currency, is 
that when offered in payment of a debt, coined money must 
generally be received, while paper money may be refused, 
at the option of the creditor. But a payment in either, if 
accepted, is a payment in money. 


7. The lawful currency of the country is that which 
may be tendered and may be received in the discharge of 
debts or other obligations, and must be received when so : 
stipulated in the contract.* It includes all bank notes that 
are issued for circulation by authority of law, and are in 
actual and general circulation at par with coin, as a substi- 
tute for it or interchangeable with it; that is, such bank notes 
as actually represent dollars and cents, and are paid and 
received for dollars and cents at their legal standard value; 
it does not include all coins.’ Foreign coins are not cur- 
rency, nor are the trade dollars, coined some years ago. 
Whatever represents less than the standard value of coined 
dollars and cents at par does not properly represent dollars 
and cents, is not money, and is not properly currency. 


&. The term specie is applied to a coin, or coins, of 
gold, silver, copper, or other metal, issued under the govern- 
ment stamp declaring its, or their, denomination as current 
money. 


9. Legal-tender currency means money that may be 
validly offered in payment of a debt.’ In the United States, 
no foreign coins are a legal tender; but domestic gold coins, 
silver coins for any amount not exceeding five dollars (in 
one payment), minor coins to the amount of twenty-five 
cents, and United States notes in payment of all debts, 
public and private, except for duties on imports and interest 
on the public debt, are legal tender. Demand treasury notes 
and interest-bearing treasury notes are also legal tender, 
except in payment of notes issued by a bank.” 


61 Ohio 189-204 (1824). 9 Anderson’s Law Dict. 1,019. 
747 Wis. 559 (1879). 10R. S. Title XXXIX, Secs. 3,584-90 
8 Stand. Dict. (1857-1875). 
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10. Ships and vessels are “chattels personal of a corpo- 
real character; no other class is more important in a legal 
point of ‘view; but, while the law of shipping is in many 
respects peculiar, and while ships and vessels are undoubtedly 
personal chattels,’’ the rules by which the title to them is 
acquired and transferred are similiar to those which govern 
the acquisition and transfer of title to real property.” 

The rolling stock of a railway, such as locomotive 
engines and cars, is considered personal property, but the 
road bed and rails are realty. 


INCORPOREAL PERSONAL PROPERTY 


11. The term incorporeal personal property includes 
all the various rights which a person has in and to corporeal 
personal property, which at the time is out of his posses- 
sion, but of which he may recover possession; or, for being 
deprived of which, he may recover damages in an action at 
law. These rights are usually called choses in action and 
include (1) those which arise out of a contract, either 
express or implied; (2) those which arise out of the wrong- 
ful act of another, by which the claimant is deprived either 
of the possession or full use of his property, or by which 
his person is injured. 


12. To the first class, that is, the rights that arise out of 
contract, belong annuities, salaries, wages, fees, pensions, 
insurance policies, bills, notes, and checks, the interests of 
the partners in a firm, stocks in a corporation, bonds, and 
the like, which are treated under appropriate titles.” A 
seat in a stock exchange, or board of trade, is considered 
incorporeal personalty, but the purchaser takes it subject to 
the rules and regulations of the association.” 


13. To the second class of incorporeal personal property 
belong all the various rights that grow out of wrongful acts 
done to the property or person of another. They are usually 


11 Schoul. Per. Pr., Vol. 1, Sec. 55, citing 1315 Fed. Rep. 789 (1888); 94 U. S. 523 
16 Mass. 339 (1820). (1876). 
122 Black. Comm. 386-397. 
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not reckoned with personal property, because, at common 
law, they are not transferable, but purely personal to the one 
injured and can only be enforced by him. Now, by statute, 
in many states, some of these rights are enforceable by the 
executor or administrator of a decedent, or by his wife, 
children, or other relatives. These rights are known gener- 
ally as claims or demands. 


14. There is a third class of incorporeal personal prop- 
erty, which partakes of the nature of both the others. It 
consists of peculiar personal rights, which are usually only 
brought into notice by the necessity for protecting them from 
wrongful interference, and which, though inherent in cor- 
poreal objects, are, nevertheless, distinct and separate, though 
inseparable from the latter. They are, however, transfera- 
ble, and any one who succeeds to the title of the original 
Owner may receive damages for an injury done them. 
Such are the various forms of literary property, copyrights, 
the property in names, trade names, trade-marks, and 
patents.”** 


TITLE TO PERSONAL PROPERTY 


BY ORIGINAL ACQUISITION 


15. Title to personal property may be acquired by 
(1) original acquisition; (2) involuntary transter; (3) volun- 
tary transter. ‘Title by original acquisition may arise by 
occupancy, as in the case of lost or abandoned property, or 
the confusion of goods. 


16. Lost Property. — The finder of a lost article acquires 
no title against the real owner; but, though he does not, by 
such finding, acquire an absolute ownership of it, he has 
such property in it that he may retain it against all but the 
rightful owner.”° 

The loss of property depends upon something more than 
the knowledge or ignorance, the memory or want of memory, 


14See The Law of Patents, Copyrights, 151 Stra. (Eng.) 505 (1795). 
and Trade-Marks. 
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of the owner as to its locality at any given moment. To 
lose is not to place or put anything carefully and voluntarily 
in the place intended and then forget it. It is casually and 
involuntarily to part from the possession; the thing is then 
usually found in a place under such circumstances as prove 
to the finder that the owner’s will was not employed in 
placing it there.** 


17. The ¢ztle which a finder has to lost property is not 
affected by the place in which it is found;*’ an employe has 
a right to lost property found on the premises of his 
employer;** money found by a servant in a hotel belongs to 
him and not to the propriétor, in the event of its being 
unclaimed; a lost article found by a conductor in a car 
belongs to him and not to the company which owns the 
car.’® But the doctrine of these cases is limited in a recent 
English decision, which holds that where a lost article is 
found by one person on premises of which another person is 
the owner and the exclusive occupant, and to which he has 
not invited the public, the right to the thing so found belongs 
to such occupant of the premises and not to the finder.” 

While the finder of lost property may retain it as against 
every one but the owner, when the latter makes demand, he 
must surrender it; and, if he dispose of the property in any 
way, even by delivery to a wrongful claimant, he is liable to 
the owner for its value.** The claimant must prove to the 
satisfaction of the finder that he is the owner, or the finder 
will not be obliged to give it up. As the latter is bound to 
hold it for the true owner, and is liable in case of misdelivery, 
the law makes it his duty as well as his right, even where 
there is no reward, to find the right owner and see that he 
and no other gets it.”” It is not necessary for the finder to 
advertise for the purpose of discovering the owner. 


18. Whatever claim the finder may have against the 
owner for recompense for his care and expense in the 


16} }Jumph. (Tenn.) 228-232 (1839). 20 Am. & Eng. Encyc. Law, (2d Ed.) Vol. 19, 
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keeping and preservation of the property, he has no 
right to retain it until he be reimbursed.** He must 
surrender it, and may then sue the owner for the expense 
incurred.” 

There is an exception to this rule in the case of salvage, 
which is an allowance made by the consent of all nations and 
all laws for saving a ship or goods from dangers of the sea, 
fire, pirates, or enemies. When property is thus in imminent? 
danger of being lost, it is generally saved only at the hazard 
of the lives of those who save it. Principles of public 
policy dictate to civilized and commercial countries, not only 
the propriety, but even the absolute necessity, of establish- 
ing a liberal recompense for the encouragement of. those 
who engage in so dangerous a service.” 


19. Where a reward is offered for lost property, the 
finder, in compliance with the terms of the offer, has a right 
to retain the property in his hands until the reward be paid 
him.** The right of the finder to recover a reward, of the 
éxistence of which he was ignorant, offered for the return of 
lost property, varies in different localities. In England,’ and 
in some of the United States, the rule is that knowledge of 
the reward is immaterial, but in most of the United States, 
it is considered essential.** The finder of lost property is 
not entitled to a reward for finding it, if there be no promise 
of such reward by the owner; and a person who finds an 
article which has been merely mislaid, and not lost, is not 
entitled to a reward which has been offered for its return. 
The reward belongs to the one on whose premises it was 
found.”® 


20. When a person finds goods that have actually been 
lost, and takes possession with intent to appropriate them 
to his own use, really believing at the time, or having 
ground to believe, that the owner can be found, he is 


2345 Mich. 317 (1881). 261 Ore. 88 (1854). 
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guilty of the crime of larceny.* But if, at the time of the 
finding, he does not know who the owner is, or believes 
that he cannot be found, it is not larceny, even if he appro- 
priate the goods with the intention of exercising dominion 
over them.” 

Where, at the time of the finding, the party has no inten- 
tion of appropriating the thing found to his own use, but, on 
the contrary, intends to return it to the owner, if he can find 
him, but afterwards disposes of it to his own use, either 
before or after he knows who the owner is, this is not 
larceny, because there was no intention of stealing at the 
time of the taking.** And if, when the goods are found, the 
finder believe that the owner cannot be ascertained and he 
subsequently dispose of them to his own use, either before 
or after he knows who the owner is, it is not larceny.” 
The finder of property which is merely mislaid, how- 
ever, is guilty of larceny if he intend to appropriate it 
to his own use; and it is immaterial whether the inten- 
tion of stealing were formed at the time of the taking or 
subsequently.** 


21. Confusion of Goods. —Such a mixture of the goods 
of two or more persons that they cannot be distinguished is 
called in law confusion of goods.” It arises whenever the 
like chattels of two or more persons are so blended or mixed 
together as to have become indistinguishable.** 

The rule of law as to confusion of goods is only applied 
where the articles mixed together differ in value or quality, 
and the original value or quality of each component cannot 
be clearly determined. In the case of goods of equal value 
mingled together, such as flour or corn, each party would 
receive his proportional part and no more. And again, 
when the chattels mingled are of a sort to be readily distin- 
guished and separated, cattle or the like, the law of confusion 
does not apply. 


3035 Ohio 49 (1878). 3458 Ala. 425 (1877). 


313 Cox Cr, Cas. (Eng.) 453 (1849). 35 Bouv. Law Dict. 
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22. The rights of the parties in a case of confusion 
are settled accordingly as the case falls within one or another 
of five classes. These are where the property is mingled by 
(1) mutual consent, (2) wilful misconduct, (3) unintentional 
error, (4) the act of a stranger, or (5) inevitable accident or 
superior force. 


23. Where property has been mingled by mutual, 
consent of the owners, their rights to it may be considered 
as founded upon contract. If they have made no contract, it 
is presumed that the parties agreed to take the mass as 
owners in common, in proportion to their respective shares.*’ 
Of this class is the mixture or confusion of grain by consent 
in grain elevators. 

The grain of many different persons is frequently mixed 
in elevators, in process of transportation from place to place. 
The rights of the parties in the event of loss, or in claiming 
their property, depend upon the terms upon which the ware- 
houseman, or owner of the elevator, received the goods. 
Where, under the contract, the bailors of the grain are 
owners in common, they bear any loss that may occur in 
common. But, where the goods are delivered to the 
warehouseman under such terms as really constitute 
him an owner instead of a mere bailee, the losses fall 
upon him.” 


24. <A loss caused by a wilful and wrongful inter- 
mixture of property must be borne by the person guilty of 
such misconduct. But, where a wrongful mixture takes 
place resulting in a separate product more valuable, it will 
be separated proportionally, if practicable, and such a sepa- 
ration will be made in any case where the goods are readily 
separable.** 


25. A confusion resulting from unintentional error 
will throw no loss upon the person bringing about the 
mixture where it is at all possible to make a separation.*° 


3728 Me. 429 (1848). 3981 Iowa 658 (1891). 
38 Schoul. Per. Pr., Vol. 2, Sec. 46. 4018 Md. 518 (1861). 
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26. Inthe event of an intermixture caused by the act 
of a stranger, if the mass be inseparable into its com- 
ponents, the several owners become tenants in common of 
the mixture. The same rule applies to cases in which a 
mixture is brought about by an inevitable accident.” 


INVOLUNTARY TRANSFER 


27. Involuntary transfer of personal property, or 
transfer by act of law, may take place (1) in the event 
of bankruptcy; (2) in the case of a judgment for debt. 
Both of these subjects are treated under another title.** 


VOLUNTARY TRANSFER 


28. Voluntary transfer, or transfer by act of the 
parties, includes alienation by way of gztt, sale, exchange, 
mortgage, and assignment. 


GIFTS OF PERSONAL PROPERTY 


29. A gift is a voluntary, gratuitous transfer of 
property by one person to another;** it may include any and 
every kind of property, real and personal, corporeal and 
incorporeal, the only requisites being that the thing given 
must be definite and certain and in existence at the time of 
the gift.** That a gift may take effect, it must be made by the 
donor, or giver, voluntarily and freely. Circumstances that 
indicate the gift to have been made in consequence of undue 
influence, as where the donor was sick or feeble, or induced 
by shame to make the gift, will prevent it from taking effect.** 


380. In the case of a gift between persons in a confi- 
dential relation, a rule of public policy and pure morals, 
founded in long experience of the human heart and knowl- 
edge of man’s cupidity, interposes to prevent its consum- 
mation. From the relation of the parties the gift is 


411, R.3C. P. (Eng.) 427 (1868). 444 J. J. Marshall (Ky.) 139 (1880). 
42Sen The Law of Debtor and Creditor. 458 Atl. Rep. 4386-438 (1887). 
#32 Black. Comm. 440. 
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presumed to have been fraudulently made and is prima facie 
void. In the United States, this peculiarity throws upon 
the beneficiary the duty of showing expressly that the 
arrangement was fair and conscientious, beyond the reach 
of suspicion.*® In England, a stricter rule prevails; in order 
to uphold a gift made to a person standing in a confidentiai 
relation, the donor must have had competent and independent 
advice in conferring it.‘ Both in England and the United’ 
States, gifts from a client to an attorney, from a patient to 
a physician, from persons to their spiritual advisers, from 
wards to guardians, from one relative to another who has the 
ascendency, are presumably void.** 


GIFTS INTER VIVOS 


31. Gifts are of two kinds, g7zfts inter vivos (between 
living persons) and gifts mortis causa (in prospect of death). 
A gift inter vivos is an zmmediate, voluntary, and gratu- 
itous transfer of personal property by one person to another, 
without any prospect of immediate death.* 

There is a distinction between a gzft inter vivos and a 
voluntary trust. Ina trust, the real title vests in the donee, 
but the legal title, perhaps carrying control of the property, 
may be placed elsewhere; while in a gift, both the real and 
legal title instantly fall to the donee.*° Where made perfect 
by delivery of the thing given, gifts zzfer vivos are executed 
contracts. By delivery and acceptance the title passes, the 
gift becomes perfect, and is irrevocable.” 

Where a gift of personal property is made, intended to 
take effect immediately and irrevocably, and fully executed 
by complete and unconditional delivery, it is binding upon 
the donor as a gift zzter vivos, even if the donor at the time 
be at the point of death and die soon after.*? A gift made 
in anticipation of death, but not conditioned upon that event, 
is a gift zzter vtvos.”* 


4614 Pa. 489-505 (1850). 492 Ves. 547 (1754). 
478 Q. B. Div. (Eng.) 591 (1881); 6 Ch. 5088 Me. 122-195 (1895). 

(Eng.) 638 (1877). 5194 Pick. (Mass.) 261-264 (1837). 
432 VY. & C. Ch. (Eng.) 104 (1843); 14 Ves. 5269 Wis. 576-580 (1887). 


Jr. (Eng.) 273-300 (1807). 5346 Me, 48-68 (1858). 


‘ 
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382. The elements necessary to the validity of a gift 
inter vivos are: (1) The donor must be competent to con- 
tract; (2) there must be freedom of will; (3) the gift must 
be complete; (4) the property must be delivered by the 
donor and accepted by the donee; and (5) the gift must go 
into immediate and absolute effect.” 

Gifts zzter vivos have no reference to the future, but go 
into immediate and absolute effect.°° A gift to.take effect 
in the future is void. The same is true of a gift of property 
dependent upon donor’s death, he, meanwhile, having con- 
trol of it;*° and a mere promise to give without consideration 
does not constitute a valid gift, nor does a mere expression 
of intention to give.” The court will not perfect an imper- 
fect gift nor enforce it as a declaration of trust.” 

In order to transfer property by gift there must be either 
a deed or instrument of gift, or an actual delivery of the 
thing to the donee, coupled with an intention to give.” 
There must be an immediate transfer of at least the equit- 
able title, and the donor must relinquish all present right to, 
or control over, the thing given.*° In the case of a gift by 
deed, if it be founded upon a good consideration, delivery of 
the property to the donee is unnecessary.** ‘The deed itself, 
however, should be delivered, and in order to be effectual 

against purchasers and creditors, it should be recorded.” 


383. Where the property given is already in the possession 
of the donee, actual physical transfer at the time of the gift 
may be dispensed with.** To complete the gift it is sufficient 
that the conduct of the parties show that the ownership of 
the property has been changed; but where the property is 
delivered to a third person in the capacity of a trustee for 
the donee, and not as agent of the donor, such delivery com- 
pletes the gift.°* 


5489 Hun (N. Y.) 465-469 (1895). 60 105 Cal. 148 (1894). 


55 88 Ind. 451, 453 (1872). 615 Bush. (Ky.) 248 (1868). 

56 136 Ill, 398 (1891). 623 Litt. (Ky.) 278 (1828). 

5736 Ill. App. 81 (1890). 6357 Me. 386 (1869). 

584 DeG.F. & J. (Eng.) 274 (1862). 6441. T. N.S. (Eng.) 649 (1861) 
592 B. & Ald. (Eng.) 552 (1819); 141 Mo. 6593 Tenn. 266 (1893). 


656 (1897). 


86 THE LAW OF PROPERTY 13 


The delivery must be actual so far as the property is 
capable of delivery. If the property be not. capable of actual 
delivery, there must be some act equivalent to it.°* The 
donee is only required to take such possession as the 
character of the property admits of.°’ 

If the property be so bulky as to be incapable of Hanae 
delivery, then pointing it out and directing the donee to take 
possession of it will amount to a valid gift. So, if the subject’ 
of the gift be under lock and key, delivery of the key, accom- 
panied with the words expressing a present intention to give, 
will satisfy the requirements of law;°* so, also, as toa gift 
of various articles, all that is necessary is that the donor 
distinctly point them out and direct the donee to take 
possession of them.°*° 


34. Where a person intending to make a present of an 
article declares that he holds it in trust for another, he is 
considered a trustee of the article, and actual delivery is dis- 
pensed with. But the law will not imply such a trust; it 
must be expressed.”° 


385. If the thing given be incorporeal personal property, 
not evidenced by a note or other written instrument, the law 
requires an assignment or some equivalent instrument, and 
the transfer must be actually executed; but if the incor- 
poreal property be evidenced by a written instrument, a 
delivery of the instrument to the donee, without a written 
assignment, but with a clearly manifested intention of 
making a gift, is sufficient to satisfy the rule requiring 
delivery of the thing given. The rule is that delivery 
must be such a transfer as the nature of the subject 
will allow. The delivery of the formal writing, which 
evidences the debt and forms the foundation of the right 
of action, is the best and only delivery of which the subject 
is capable.” 


6628 N. H. 56 (1853). 7091 Ala. 245 (1890). 


6755 Vt. 407 (1883). 7178 Pa. 218 (1875). 
6891 Ala. 245 (1890). 7254 N. J. Eq. 212 (1896). 


6993 N. Y. 504 (1861). 
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386. In the United States, the delivery of a life-insurance 
policy constitutes a valid gift without any written assign- 
ment.’* In England, in order to perfect the gift, there must 
be a written assignment. There is no settled doctrine as 
to what formalities are necessary to create a gift of stock. 
Some jurisdictions hold that mere delivery, without a 
written assignment, is sufficient.” Others require a written 
assignment.”® 


387. A gift is not valid and obligatory until accepted by 
the donee. It may be that the donee does not desire to 
have the property. There may be burdens growing out of 
the ownership which he does not care to assume. If he 
affirmatively decline to accept the donation, the law does 
not force it upon him against his will. If the gift be for his 
advantage, he will be presumed to have accepted it, unless 
the contrary appear.”” The acceptance of a gift need not 
be immediately after the delivery; it is sufficient that it be 
accepted before revoked by death or otherwise.” 


GIFTS MORTIS CAUSA 

388. Donatio mortis causa (a gift in prospect of 
death) is a gift of personal property made by a person in 
his last illness, or in the peril of death, subject to the 
implied conditions, that if the donor recover, or if the donee 
die first, the gift shall be void.”” To constitute a valid gift 
mortis causa, the gift must be made with a view to the 
donor’s death; it must be subject to the condition that it 
will be effective oz/y on the donor’s death; and there must 
be a delivery of the subject of the gift. No particular form 
of words is necessary to give effect to the transaction as a 
gift, if the evidence of that which was said and done be suf- 
ficient to establish its validity.*° 


39. Personal property only may be the subject of the 
gift, and generally, the gift is none the less valid because 


73 54N. J. Eq. 212 (1896). 7729 Cal. 122 (1870). 


74] Ex. D. (Eng.) 169 (1876). 7863 Mich. 192 (1886). 
75 50 Conn, 472 (1883). 79 23 Pa. 59 (1854). 


76 65 Md. 93 (1885). 8054 N. H. 37 (1873). 
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it embraces the entive personal estate of the donor. The 
law places no limitation upon the amount of property that 
can be given.” 

Gifts mortis causa cannot be created by formal instruments 
of conveyance or assignments.*’ In a few states, it is held 
that such gifts can be effected by a deed.** They cannot be 
given by an instrument which is testamentary in character 
and which has not been executed in the manner and with 
the limitations provided for wills.** 


40. Distinguished From Gifts Inter Vivos.— There 
is but one thing in the making of a gift mortzs causa which 
distinguishes it from a gift zzfer vivos,; that is, it must be 
made in anticipation of death from an impending peril. In 
every other respect the same things are essential in making 
both gifts.*° But after a gift mortzs causa has been as com- 
plete and perfect in all respects as is required in the case of 
a gift zzter vivos, the law attaches to the former gift three 
conditions which do not apply to the latter: It can be 
reclaimed by the donor before his death, his recovery from 
the impending peril revokes it, and it is revoked if the donor 
survive the donee. In the one case, the title passes imme- 
diately to the donee on delivery and the donor relinquishes 
all control over the property; in the other, the title does not 
pass immediately. It is aconditional gift to take effect only 
on the death of the donor, who, in the meantime, has the 
power of revocation and may at any time resume possession.” 


41. Distinguished From a Legacy.—A gift mortis 
causa is somewhat in the nature of a /egacy but differs from 
it in several respects. In a gift mortis causa, delivery by 
the donor during his lifetime is essential, while in the case 
of a legacy the testator retains control of the property until 
his death.*” The claim of the donee need not be proved in 
court of probate.** The title to the gift passes by delivery, 


8124 Vt. 591 (1852). 8533 N. Y. 581 (1865). 


82116 Mass. 568 (1875). 8675 Cal. 548 (1888), 
8354 N. H. 24 (1873). 8713 Allen (Mass.) 43 (1866). 


84107 U. S. 602 (1882). 882 Stra. (Eng.) 777 (1795). 
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defeasible only in the lifetime of the donor by revocation. 
At his decease, the donor is already divested of his property 
in the subject of the gift, so that no right or title in it passes 
to his personal representatives. It is a claim against the 
executor or administrator of the decedent; a legacy is a claim 
from him. If needed to pay debts, a gift mortzs causa may 
be recovered by the representative; but, if there be a 
residuum of the gift after the payment of debts, it goes to 
the donee, and not to the decedent’s estate.*” 


42, Expectation of Death.—To make such a gift 
valid, it is essential that it be made during the sickness of 
the donor, or while under the belief that he is in peril of 
death, or surrounded by threatened dangers from which he 
has an immediate existing apprehension of death, and, 
in contemplation of death from such sickness, peril, or 
dangers, is thereby moved to make the donation.” It is 
not necessary that the donor should be actually expiring, 
nor that he should die from the apprehended disease.” It 
is sufficient, if, before his recovery from the apprehended 
disease, he die from some other disease existing at the 
time.” 

The gift cannot be made in contemplation of death by 
suicide. An essential element is that if the donor recover, 
the gift is at an end and the right to recover the property 
given reverts to him. In the case of intentional suicide, 
this is impossible.” 

The gift must be completely executed and go into effect 
at once, subject to be divested by the happening of any of 
the conditions subsequent; that is, upon actual revocation 
by the donor, or by the donor’s surviving the apprehended 
peril, or outliving the donee.* 

An express qualification that the donee shall hold the 
property only in the event of death is not necessary to make 
a valid gift. It may be found to be such a gift from the 


8994 N. C. 274 (1886). 92125 N. Y. 579, 580 (1891). 


204 Coldw. (Tenn.) 288 (1867); 2 Ves. Jr. 932 Irish Rep. Q. B. & Ex. D. 216 (1894). 
(Eng.) 111 (1798). 24107 U. S. 609-610 (1882). 


8149 N. Y. 20 (1872). 
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attending circumstances, though the written transfer and the 
delivery may be absolute.*° 


43. Delivery.—Delivery before death is just as essen- 
tial to a gift mortzs causa as it is to a gift zzter vivos, and 
the same rules as to delivery are applicable to both.** Like 
a gift zzter vivos, the delivery in case of a gift mortis causa 
must be actual as far as the property is capable of actual 
delivery. If it be incapable of manual delivery, there must 
be some act equivalent to it.°’ 

When the gift is incorporeal personal property, the delivery 
may be by merely handing over the written evidence of the 
property without indorsing or assigning it.°* A written 
instrument, however, must be the evidence of a subsisting 
obligation and be delivered to the donee, so as to vest him 
with an equitable title to the fund it represents, and to divest 
the donor of all present control and dominion over it. A 
delivery which does not confer upon the donee the present 
right to reduce the fund into possession by enforcing the 
obligation, according to its terms, will not suffice. If the 
delivery give the donee power to control the fund only 
after the death of the donor, when, by the instrument itself, 
it is presently payable, the gift is testamentary in character, 
and not good as a gift in prospect of death.*° 


44, The delivery need not be made to the donee per- 
sonally, but may be made to another as his agent or trustee. 
A delivery thus made is as effectual as though it had been 
made directly to the donee. If the delivery be made to a 
third person with instructions to deliver to the intended 
donee at the death of the donor, the latter retaining 
dominion over it meanwhile, the delivery is ineffectual, 
because the third person is merely the agent or bailee of 
the donor; but when delivery is made to a third person for 
the use of the donee, or under such circumstances as indi- 
cate that the donor relinquishes all right to the possession 


9549 N. Y. 21, 22, (1872). 987 Gray (Mass.) 382 (1856). 
9659 Ark. 194 (1894).. 99107 U.S. 614 (1882). 
2756 Me. 330 (1868). 
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or control of the thing given, and intends to vest a present 
title in thé donee, the gift will be sustained.*” 

Where a person in view of impending dissolution clearly 
and intelligently manifests an intention to make a present 
gift to another, and in consummation of this intention makes 
such delivery to the third person for the use of the intended 
donee as he is then capable of making, considering the 
character and situation of the property, the person to whom 
delivery is thus made will be presumed, in the absence of 
countervailing circumstances, to take the property as the 
trustee of the intended donee and not merely as the agent 
of the donor.*” 


45. In the United States, although the donee is already 
in possession of the property which is the subject of a gift 
mortis causa, delivery is absolutely necessary. A gift mortis 
causa differs in this respect from a gift znter vivos, which may 
be valid without a distinct act of delivery at the time of the 
donation, if the property be then in the possession of the 
donee and the gift be supported by long acquiescence on 
the part of the donor.*” 

In England, an antecedent delivery of the property to the 
person intended to be benefited, although with a different 
intent, is sufficient to effect a valid gift mortis causa.” 

Not only must the delivery be actual and complete, but 
the donee must constantly retain possession of the property. 
Although the delivery may have been at one time com- 
plete, if the donor regained possession, the gift becomes 
nugatory.”* And, as in the case of a gift inter vivos, 
acceptance of the subject of the donation is essential to 
complete a gift mortts causa. Where the gift is beneficial 
to the donee, acceptance is presumed until the contrary 
is proven.’” 


46. Revocation.—As a gift mortis causa passes to the 
donee only a defeasable right, that is one that may be 


10014 Ala. 158 (1848); 43 Ark. 307 (1884). 193L. R. 2 Q. B. Div. (Eng.) 283 (1896). 
401 Tbid. 10456 Me. 324 (1868). 
1028] Me. 243 (1889). 105 59 Ark. 195 (1894). 
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rendered void, the donor has the fower of revocation and 
may at any time annul the gift.*°* There may be revoca- 
tion by the recovery of the donor or by his survival of the 
peril impending when he made the gift, or by the death of 
donee before that of the donor. But a donor cannot revoke 
his gift by subsequently bequeathing by will the property 
already given. A will does not take effect until the testa- 
tor’s death; the moment the donation, by its terms, becomes 
absolute, it is too late to revoke it.*°’ 

The birth of a child to the donor after he has made a gift 
mortts causa will revoke the gift under those circumstances 
where such birth would have revoked a will.*” 


SALES OF PERSONAL PROPERTY 


47. The most important form of voluntary alienation of 
personal property is that by sale. A sale is, in reality, one 
kind of contract to which all the general rules of contract 
law apply; it is a contract for the transfer of property from 
one person to another for a valuable consideration.* 


48. Definition.—A sale is a transfer of the absolute 
or general property in a thing for a price in money. Ina 
contract of sale, the elements necessary to the validity of 
any other contract must be present; that is, there must be 
parties competent to contract, mutual assent, etc.’ 

Besides these requisites, it is essential that there be a 
transfer of the absolute or general property in the thing sold, 
and that the price paid or promised be in money. If goods be 
given for goods, the transaction is barter; if goods for labor, 
it is a mere transfer of property, but not a sale. So that in 
a sale, the price or consideration contemplated is money. 


49. A sale differs from (1) a bailment, which is not a 
transfer of the general ownership in goods;* (2) a consign- 
ment, in which no title passes to the consignee whose 


10617 Me. 287 (1840). 2 Benj. Sales, Sec. 1; see The Law of 


1072 Bradf. (N. Y.) 432 (1853). Contracts. 
108 Jz. 339. 3See Zhe Law of Batlments; 117 Pa. 589 


12 Kent’s Comm. 468. (1888). 
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interest in the property cannot be attached by his creditors;* 
(83) an exchange, or barter, which is not a transfer for 
money;* (4) a lease, which is a temporary transfer, and not 
of the general or absolute title or ownership;* although, in 
many jurisdictions, it is held that an agreement in the form 
of a lease in which the lessee binds himself to pay a stated 
sum per month for anumber of months or weeks, at the end 
of which the title to the property is to vest in the lessee, is 
a sale, though purporting to be a lease;’ (5) a mortgage, 
“in which, although the general title passes at once, yet 
it is defeasible on performance of the condition, by which 
act the title reverts immediately to the mortgagor, without 
any act of reconveyance by the mortgagee’’; (6) a pledge, 
which is a transfer of a special title only.* 


PARTIES TO A SALE 


50. The Vendor. —It is a general rule that only the 
owner of goods or his lawful agent can transfer a good 
title to them; but to this rule there are a few important 
exceptions. 


51. Market Overt.—In England, certain places called 
markets overt, or open markets, are sét aside by custom, 
where goods are publicly sold on certain days. In London, 
every day except Sunday is a market day, and every shop 
in which goods are offered publicly for sale is market overt 
for such goods as the owner openly professes to trade in. 
Goods bought in market overt become the property of the 
purchaser, irrespective of the manner in which the vendor or 
seller obtained them, provided the buyer have acted in 
good faith, and that the goods sold do not belong to the 
sovereign.° In the United States, the doctrine of market 
overt has never been recognized, and a person who buys 


49 Pick. (Mass.) 441 (1830). 8 Benj. Sales (7th Ed.), p. 9; 20 Pick. 


5 33 Neb. 167 (1891). (Mass.) 405 (1838). 
6 20 Vt. 315 (1848). 2Benj. Sales (7th Ed.), p. 12; 5 Coke 
793 U. S. 664 (1876); 134 Pa. 566 (1890); 83 b. (Eng.) (1826). 


4 Lea (Tenn.) 439 (1880). 


$6 THE LAW OF PROPERTY 21 


property from one who has come by it wrongfully takes no 
better title than his vendor had, though the sale were a 
public one.” 


52. A person to whom goods have been pawned has 
the right to sell them for failure to redeem at the appointed 
time.** A sheriff may sell property of a defendant on 
execution and the purchaser will take a good title.*7 The 
master of a ship has by law the authority to sell the goods 
of the person shipping the cargo in order to realize funds 
for necessary repairs.** Factors, brokers, and other persons 
to whom goods are customarily entrusted to be sold, are 
considered the true owners of the property, so far as dis- 
posal of it is concerned.* 


53. The Vendee.—Any person having capacity to con- 
tract may become the purchaser of property. Those who, 
by the law of contracts, are relieved from liability upon their 
obligations, are exempt as well from liability for their pur- 
chases. Infants, lunatics, married women, and, in some 
circumstances, drunkards, cannot, as a general rule, be held 
liable upon contracts of purchase.** 


54. Mutual Assent.—Assent may be either express or 
implied, but it must be mutual. The parties must have in 
mind the same thing at the same time, and they must intend 
to bind themselves by a bargain mutually agreed upon. 
He to whom an offer is made must further make known his 
assent to the other. Where one party offered to buy a horse 
if warranted ‘‘sound and quiet in harness,’’ and the vendor 
delivered the horse to him with the warranty that it was 
“sound and quiet in double harness,”’ it was held that the 
assent was not mutual.” 


55. The Thing Sold.—Unless the property intended to 
be transferred by the sale be in existence at the time of the 


108 Mass. 518 (1812). 14 Stat. 6, Geo. IV, c. 94, Sec. 2 (1825). 


112 Sandf. (N. Y.) 143 (1844). 15 See The Law of Contracts. 
125 B.&A. (Eng.) 826 (1822). 164 M. & W. (Eng.) 155 (1838); see The 


1313 M. & W. (Eng.) 239 (1844). Law of Contracts. 
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contract, there is no sale. Nor can there be a sale if the 
subject of the contract, for any reason, have ceased to be 
the property of the vendor. A sold to B a cargo of corn 
loaded on a vessel that had not yet arrived. It transpired 
later that the master of the vessel, finding the grain in 
danger of spoiling, had sold it a month before the contract 
between A and B. B was held discharged from any liability 
upon his agreement.” 

No actual sale can be made of property not yet in exist- 
ence. But things that are certain to come into existence, as, 
for example, the milk that a cow will yield during a future 
month, may be made the subject of an agreement to sell. 
This is not an actual sale, for there can be no immediate 
transfer of the thing to be sold.** A deed of sale in which 
the vendor sold to the vendee all the goods, etc., then 
“remaining and being or which should at any time thereafter 
remain and be in his dwelling house,’ was held ineffective 
to pass the property in goods not in existence, or not belong- 
ing at the time to the vendor.” 

In the case of things no longer in existence, there can be 
no sale, because it is impossible to perform the contract.” 
The rule as to things to be acquired by the vendor varies. 
Sales of such things are sometimes called executory con- 
tracts of sale which become executed upon acquisition of 
the thing by the vendor;” they are mere agreements to 
sell.” It is agreed that the property will be transferred by 
such an instrument as between parties, if it be sufficiently 
described.*” There is a difference in this respect, in the 
United States, between the rule at law and the rule in 
equity, a sale of after-acquired property being held impos- 
sible at law, and equity holding such a sale effectual.” 
A good title to the unborn young of animals may be trans- 
ferred by sale, at all events during gestation.” 


175 H. L. C. (Eng.) 678 (1856). 2240 Me. 561 (1855). 


185 Taunt. (Eng.) 218, 222 (1814). 2343 Wis. 583 (1878); 2 Low. (U. S.) 458 
191C.B. (Eng.) 379 (1845). (1875). 
2020 Pick. (Mass.) 189 (1838). 2464 Pa. 366 (1870). 


2115 Ont. Rep. 618 (1888); 108 Mass. 347 2593 Ky. 205 (1892). 
(1871). 
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56. The Price.—It is requisite that the consideration, 
or price in a sale, be in money; it may be paid at once, or 
at some future time agreed upon. The agreement or con- 
tract of sale may fix the exact price to be paid for the goods 
sold, but it may be determined in some other manner. 
Where no price is fixed, the reasonable value of the goods 
is presumed to have been understood.” It is also com- 
petent for the parties to agree that certain persons desig-, 
nated shall name the price, the sale being incomplete until 
the valuers have decided upon it. The price, if fixed by 
the agreement, need not, in terms, be a given sum. It may 
be “for the same price as similar articles may bring 
afterwards at auction,’ or it may be determined in some 
other way.” 


57. The Statute of Frauds.—Contracts of sale to be 
valid must conform with the provisions of the statute of 
frauds. By that statute, in all contracts for the sale of 
goods, wares, or merchandise for a price above a sum named 
in the original enactment, or in the various enactments 
based upon it in the United States, the buyer must accept 
and actually receive part of the goods sold, or he must give 
some earnest either to bind the bargain or as part pay- 
ment, or some note or memorandum in writing of the 
bargain must be made and signed by the parties to be 
charged by such contract, or their agents thereunto law- 
fully authorized.” 


58. Contracts Comprehended by the Statute. 
Actual sales or executed contracts of sale and executory 
contracts, wherein the transfer of property is to take place 
at some later time, are both within the statute, as well in 
England as in the United States.” 

A distinction is taken between a sale and a contract to 
manufacture an article. It is generally conceded that a 
sale is within the statute and that a contract for the 


2610 Bing. (Eng.) 376 (1834). 2939 Atl. Rep. 442 (1894); 2H. Bl. (Eng.) 
2744 Wis. 72 (1878). 63 (1792). 
28 Stat. 29, Chas. III, Sec. 17 (1677). 
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manufacture of an article is not within the statute.* It is 
often a matter of difficulty to decide whether a given contract 
is the one or the other. For example, a person went to the 
establishment of a carriage maker and selected a lining with 
which the latter agreed to complete one of several unfinished 
buggies within a fortnight. Upon a suit for the purchase- 
money, it was decided that this was a contract to build a 
buggy, not to sell one, and, consequently, not within the 
statute of frauds.” 

The example given illustrates what is known as the Massa- 
chusetts doctrine. But where the commodity to be made is 
such as the vendor ordinarily keeps on hand, the contract 
under this doctrine is one of sale. Thus, where in response 
to an order for one hundred boxes of candles at twenty-one 
cents per pound, the manufacturer said that the candles were 
not then manufactured, but that he would make and deliver 
them in the course of the summer, it was decided to be a 
contract of sale and not of manufacture.** Under the New 
York decisions,** if the contract provide for the construction 
of the subject from raw material, in other words, for a com- 
plete process of manufacture (like the case of the candle 
manufacturer, just illustrated), it is a contract of manufac- 
ture and not of sale.** On the other hand, where, as in 
the first case given (of the carriage maker), the article 
contracted for is substantially in existence, but needs 
some further touches to complete it, the contract is one 
Olesalec 

The effect of the various clauses in the statute of frauds, 
with reference to contracts of sale is fully considered 
elsewhere.** 


TRANSFER OF TITLE 
59. Contracts Executed or Executory.— Contracts 
are said to be executed or executory. 'The word sale implies 
an executed contract, since it contemplates a present 


3073 N. Y. 252 (1878). 348 Cow. (N. Y.) 215 (1828). 


3191 Pick. (Mass.) 205 (1838). 3519 Barb. (N. Y.) 455 (1854). 
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transfer of personal property for a price in money.” An 
executed contract of sale is one in which the title to the 
goods sold vests immediately in the buyer; the goods them- 
selves may or may not pass at once into his possession.” 

An executory contract of sale is, in reality, not a sale. 
It is an agreement to sell at some future time, until which 
time the vendor retains the ownership of the goods.” If the 
contract, whatever its form, be a present transfer of goods 
specified, it is an executed contract. If no goods be 
. specified until they are made specific, the contract is 
executory.. The determining factor, other things being 
equal, is the intention of the parties, as gathered from their 
language, actions, and the surrounding circumstances. 
Where the intention cannot be ascertained, the contract is 
presumed to be executed, that is, an actual sale, provided 
the goods have been specified. If they be not specified, or, 
if the vendor must do some act with reference to them 
before delivery, the contract is presumed to be executory.*° 


60. Transfer of Title to Specific Chattels. — 1. 
Unconditionally.— Where the elements of an executed con- 
tract of sale are present in a given bargain, the title passes 
immediately whether the possession of the property does 
or not.** The real difficulty is to ascertain whether or not 
the contract under discussion possesses these requisites. 
If the vendor “by the contract itself appropriates to the 
vendee a specific chattel and the latter thereby agrees to 
take that specific chattel and to pay the stipulated price, 
the parties are then in the same situation as they would 
be after a delivery of goods in pursuance of a general 
contract. The very appropriation of the chattel is equivalent 
to delivery by the vendor, and the assent of the vendee to 
take the specific chattel and to pay the price is equivalent 
to his accepting possession. The effect of the contract, 
therefore, is to vest the property in the bargainee.’’ * 


3722 Wall. (U. S.) 180, 187 (1874). 41 Shep. Touch., p. 224. 


38 39 Conn. 413 (1872). 425 B. & Ad. (Eng.) 313, 340 (1833), by 
3991 Ga. 178 (1892). Parke, J. 


4049 N. Y. 35 (1872). 
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2. Conditionally.—A contract may be in the form of an 
immediate sale of specific chattels, to’ which, nevertheless, 
by mutual understanding some act remains to be done. 
In such a case, until all the conditions are fulfilled, no 
property in the thing will pass. It is to be understood that 
in all cases where the intention of the parties is apparent 
or obvious, effect will be given to it, provided it be a lawful 
one. For the determination of cases of this kind two rules 
have been laid down: (1) Where, by the agreement, the 
vendor is to do anything to the goods for the purpose of 
putting them into that state in which the purchaser is to be 
bound to accept them, or, as it is sometimes worded, into a 
deliverable state, the performance of those things shall, 
in the absence of circumstances indicating a contrary inten- 
tion, be taken to be a condition precedent to the vesting of 
the property. (2) Where anything remains to be done to 
the goods for the purpose of ascertaining the price, as by 
weighing, measuring, or testing the goods, where the price 
1s to depend on the quantity or quality of the goods, the 
performance of these things also shall be a condition pre- 
cedent to the transfer of the property, although the indi- 
vidual goods be ascertained, and they be in the state in 
which they ought to be accepted.** — 

Both of these rules have reference to putting the goods 
into a deliverable condition. The act to be done may 
be done by the seller, by the purchaser, or by both concur- 
rently. It is of great importance, upon loss of the property 
by fire or any other casualty, to know to whom the property 
belongs at the moment of its destruction, since upon him 
the loss must, fall. The two rules stated above have been 
applied, since their enunciation, by the courts of England 
as well as by those of the United States, but with varying 
results. The way in which they are applied may be illus- 
trated by a few of the decisions. 


ILLUSTRATIONS.—In a contract of sale, two hundred and eighty- 
nine bales of goats’ skins, containing five dozen in each bale, were to 
be transferred to the purchaser at the rate of 57s. 6d. per dozen. By 


43Blackb. S., pp. 151, 152, quoted in Benj. Sales (7th Ed.), p. 270. 
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the usage of the trade, it was the seller’s duty to count the bales to 
ascertain whether each bale contained the required number of skins. 
The goods were destroyed by fire before the counting was effected. 
It was held that the property had not yet passed and that the seller 
must bear the loss.** 

All of the bark stacked at a certain place was sold, at so much per 
ton. The weighing was to be mutual, on behalf of both parties, the 
price, of course, depending on the weight. A part of the bark had 
been weighed, delivered, and paid for, when the remainder was , 
damaged. It was decided that the ownership of the unweighed 
residue was in the seller, and that he must bear the loss.*® 


In the United States, it has been held, that where the 
price has been fixed and the goods are ready for delivery 
with the exception of weighing and measuring, the property 
passes to the buyer.** Where, for the buyer’s convenience, a 
second measurement or weighing is to be taken, the mere 
act of weighing will not postpone the vesting of the property 
in the buyer. Acts to be done by the buyer with reference 
to the goods do not, as a general rule, prevent the ownership 
from transferring.*’ 

To summarize, in the case of specific chattels: (1) 
Where the obvious intention of the parties is that title to the 
property shall pass, irrespective of what acts remain to 
be done to it, effect will generally be given to the 
mutual intention; (2) where some act remains to be 
done by the seller, with respect to the goods, prior to 
delivery, the ownership does not change; (3) where the 
act is to be done by the buyer and the goods have not 
been delivered, or by some third person for the buyer’s 
benefit, the ownership of the property is considered to 
have changed; (4) where the goods have been delivered 
to and accepted by the buyer, the property is regarded as 
vested in the buyer.** 


61. Transfer of Title to Chattels Not Specific. 
While the kind of goods intended to pass by a given con- 
tract may be indicated, the chattel may fail of being specific, 


442 Camp. (Eng.) 240 (1809). 4771 Me. 78 (1880). 
455 B. & C. (Eng.) 857 (1826). 48 Schoul. Per. Pr., Vol. 2, Sec. 256. 
4651 N. Y. 431 (1873); 38 Vt. 683 (1866). 
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because the quantity to be sold has not been separated from 
a larger amount, or because it has not been sufficiently 
appropriated to the contract to permit of the fixing of cus- 
tomary allowances, etc. As the goods lack identification, 
and as it is necessary to separate them before they can 
admit of delivery, the contract is, of necessity, executory; it 
is not susceptible of immediate performance. Instances of 
such contracts are a sale of two thousand telegraph poles out 
of a lot of twenty-one hundred lying together at the time, or 
a sale of a number of bushels of fruit not yet gathered from 
the trees. The general rule is that in such executory con- 
tracts the ownership does not pass to the purchaser until the 
separation is complete.**® A like rule is applied to contracts 
for articles to be manufactured for the vendee. Such a con- 
tract cannot be other than executory, the goods not being 
in existence and immediate performance of the contract, by 
consequence, being impossible.* A distinction is sometimes 
made between cases in which there must be both selection 
and separation and those in which only separation is 
required, title being held to pass in the latter case. As has 
already been said concerning alienation of specific chattels, 
the first effort is to ascertain the actual intention of the 
parties; failing that, to come at their supposed intention by 
considering the circumstances, the contract itself, etc.** The 
decisions are not uniform and no rule can be stated that 
would comprehend all the cases. 


62. Subsequent Appropriation. — An executory 
agreement to sell in the future may become an executed con- 
tract, that is, a bargain anda sale, by the performance of the 
acts on the doing of which fulfilment of the contract was 
made to depend. Such acts are those which make the 
goods specific, which identify them as the subjects of the 
particular contract. This is called a subsequent appropria- 
tion of specific chattels to the contract. When this is done, 
the contract is an executed one, and it falls within the 


4943 N. H. 141 (1861); 24 Kans. 90 (1880); 19 N. Y. 50 Story, Sales, Secs. 232-315. 
330 (1859); 51 N. Y. 288 (1873); 51 Pa. 66 (1865). 5162 Barb. (N. Y.) 593 (1863). 
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rules which govern such contracts. ‘“‘The selection of the 
goods by one party, and the adoption of that act by the 
other, converts that which before was a mere agreement 
to sell into an actual sale, and the property thereby 
passes.’’*? 

The selection of the goods or appropriation of them to 
the contract may be performed by the buyer, by the seller, 
or by the one with the subsequent assent of the other.’ 
“Separation and setting apart, accompanied perhaps by a 
special selection, are the prime acts which constitute a 
legal appropriation so as to accomplish any presumed 
transfer of ownership.’’** Controversies on this head can 
only arise where the selection is to be made by the 
vendor. Where the purchaser is to make the selection, 
the appropriation takes place when he declares his choice. 
But, if the selection rest with the vendor, it is difficult to 
tell at what moment the appropriation is so complete that 
the title to the property vests in the purchaser, upon whom, 
of necessity, the burden of loss or destruction of the com- 
modity must fall. Where one merchant gives to another an 
order for, say, twenty hogsheads of sugar, and it is the duty 
of the seller to appropriate the goods to the contract, ‘‘the 
difficulty is to determine what constitutes the appropriation; 
to find out at what precise point the seller is no longer at 
liberty to change his intention.” The word appropriation, 
as here used, signifies the selecting, setting apart, or actually 
putting, the goods into such a situation that the buyer may 
come and take them.” 

If, under the agreement, the selection and separation are 
to be made by the seller, who is then to notify the buyer, 
the buyer’s acceptance binds the bargain or completes the 
appropriation.**° Some authorities hold that the appropri- 
ation is complete even before the acceptance by the buyer. 
And if, by the contract, the duty devolve upon one or 
another of the parties to do some act to complete the 


526 B. & C. (Eng.) 388 (1827), Holroyd J. 54 Benj. Sales, p. 329. 
53 Schoul. Per. Pr., Vol. 2, Sec. 260. 556B. & C. (Eng.) 388 (1827); 6 M. & G. 
(Eng.) 963 (1844). 
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appropriation, until that act has been done the transfer of the 
property is incomplete." It is agreed that delivery by the 
vendor to a carrier in the manner directed by the purchaser 
is an appropriation of the goods to the contract, and, if loss 
occur, it must be borne by the purchaser.’’ As to articles 
manufactured to order, completion of the articles according 
to the contract, followed by delivery or by tender of delivery, 
is such an appropriation as will pass title.” 


63. Reservation of the Jus Disponendi.—In the 
example given of delivery to a carrier by the vendor, it is 
competent for the vendor to prevent the title from vesting 
in the purchaser by acts manifesting his intention, such as 
making out a bill of lading in his own name. The vendor 
may not wish to relinquish control of the property until 
assured of payment by the vendee. If, instead of consign- 
ing the goods to the purchaser, he consign them to himself, 
or to his agents with a bill of lading in favor of himself or 
his agents, the title remains in him in spite of the delivery 
to the carrier. When the seller makes a delivery to the 
carrier in this manner, it is called a reservation of the jus 
disponendi (the right of disposing of a thing).°® Where, 
in addition to these circumstances, the seller has drawn 
upon the buyer by bill of exchange or otherwise, the 
property in the goods is not divested until payment of the 
draft. Should a third person advance money on the faith 
of the bill of exchange, he will stand in place of the 
shipper, or vendor, subject to acceptance of the draft by the 
vendee. 

Opinion differs upon the effect of a shipment of goods, 
where the agreement contemplates payment by the buyer 
upon receipt or delivery of the goods. Goods sold under 
such conditions are usually marked C.O.D. (collect on 
delivery). Where the freight is paid by the purchaser, and 
the goods are lost in transit, it has been held that the vendor 


567 EB. & B. (Eng.) 885 (1857). 59] Wheat. (U. S.) 208 (1816); 138 R. I. 341 
5767 Ill, 83 (1873); 109 Mass. 50 (1871). (1881). 
5815 Wend. (N. Y.) 493 (1836); 46 Pa. 177 6091 U.S. 92 (1875). 
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can recover against the vendee for the purchase money. 
This is in effect saying there is no reservation of title—of 
the jus disponendi.** But the carrier may withhold posses- 
sion of the property from the vendee until payment of the 
purchase money, and for this the vendee has no redress in 
the form of an action for possession.” 


VALIDITY OF CONTRACT-HOW AFFECTED 


64. A material error by the parties to the contract will 
invalidate it, or, at least, enable them to avoid it. Only 
unintentional errors are here intended, errors as to price, 
as to goods, etc., such as really mean that there has been 
no meeting of the minds, no mutual assent. Intentional 
errors caused by a misrepresentation or other deception 
amount to fraud.** Where, for example, a person purchases 
a vessel that has foundered at sea prior to the sale, he 
incurs no liability upon the contract.** This is equally true 
in any case in which the thing intended to be transferred 
by the sale is not in existence at the time. Mistakes as 
to the quantity of the goods to be passed by the contract 
amount, in reality, to a failure of consideration and make the 
contract voidable. It is necessary in all cases that the 
error be a substantial and material one, otherwise the con- 
tract will stand. 

In the case of an executed contract of sale, where the 
property is already in the possession of the purchaser, 
_ the power or right of rescission of the contract depends on 
how far the position of the parties has been changed. 
If the mistake be mutual, the party who wishes to avoid 
the contract must put the other in the same position as 
he was in before the sale took place; as the expression is, 
he must put him in sfatw quo. Where the buyer wishes to 
avoid the sale, he must first restore the property to the 
vendor, unless it be absolutely worthless. 


6173 N. Y. 252 (1878). 64128 Mass. 22 (1879). 
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65. Fraud in General.—A contract may be avoided 
on the ground of fraud, or wilful misrepresentation.. To 
avoid a contract for fraud, it is essential that the party 
seeking redress has been misled by bad faith on the part 
of the other and that he has been injured thereby.* 
The subject of fraud, as affecting the validity of contracts 
in general, is treated elsewhere in detail.°*” A sale may 
be avoided by reason of fraud practiced on the buyer, on 
the seller, or fraud practiced by both of these parties upon 
creditors. 


66. Fraud on the Vendee.—The rule of caveat emptor 
(let the buyer beware) is applied in cases of this kind. It 
is the duty of the buyer before making a purchase to assure 
himself that the goods are what they are represented to be. 
He cannot wait for the seller to point out specific defects in 
the article, and claim afterwards that he has been deceived. 
He must inform himself of the condition of the property 
and, if dissatisfied, demand a warranty.** If both parties 
be ignorant of a defect in the article, and no deceit be prac- 
ticed by the vendor, the rule of caveat emptor applies equally 
well.*° And where the defect could have been discovered 
upon a careful examination by the purchaser, he has no 
redress if he discover it subsequently.” 

But an active effort on the part of the vendor to deceive 
the vendee, whereby he induces him to make the purchase, 
or a concealment of something which the buyer was entitled 
to know, are such fraudulent acts as will enable him to avoid 
the contract.”* For avoidance of a contract of sale on this 
ground, it must be shown that the vendor has acted with a 
guilty intention, and if he can prove the honesty of his 
purpose, the sale will not be avoided.”* But reckless false- 
hoods, statements of beliefs as facts within the vendor’s 
knowledge, cannot be excused on the basis of an honest 


66 Schoul. Per. Pr., Vol. 2, Sec. 602. 6949 Mo. 91 (1871). 
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intention.” Nor can an assertion by the seller that the 
property costs him twice as much as actually was the case 
be proved to have been made honestly.” 

The buyer, upon discovery of the fraud, must act 
promptly and repudiate the bargain in its entirety; for he 
cannot elect to be bound by the contract in one particular 
and not bound by it in another. It is also essential for him 
to return the property to the vendor.” Failure to act imme-’ 
diately does not deprive him of all redress; it simply deprives 
him of the right to rescind, and he still has an action for 
damages.”* The purchaser can take advantage of fraud on 
the part of the seller’s agent only when he can put the seller 
in his original position, and his right of action against him 
depends upon his (the seller’s) knowledge of, and participa- 
tion in, the fraud of the agent.” 


67. Fraud on the Vendor.—OQuestions as to fraud 
practiced upon the seller arise, for the greater part, where 
the buyer has misrepresented his financial standing. Where 
this occurs, and the buyer is actually insolvent or on the 
verge of insolvency, the seller can usually avoid the sale 
as fraudulent. It is immaterial in this connection whether 
the misrepresentation consisted of actual statements, or of 
suppression of essential facts. But it is generally conceded 
that mere knowledge by the vendee that he is insolvent, and 
that he will very likely be unable to pay, unaccompanied by 
a positive intention not to pay, or by acts or statements 
tending to hide his financial condition, will not, of itself, 
invalidate the contract of sale." Where a person went to 
the establishment of a merchant and by representing to the 
latter that a competitor had offered him a specified class of 
goods at a price named, induced the merchant to sell him 
the goods at a price below the usual figure, the statement 
proving falsé, it was held that the merchant could avoid the 
sale as fraudulent.”” If at the time of the sale the buyer had 
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no intention of paying for the goods, or if he had formed 
a decided intention not to pay for them, it will be considered 
a fraud on the seller, for it is certain that with knowledge of 
these facts he would not have parted with his property.*” That 
such was the intention of the buyer in a given transaction 
may be inferred from his conduct and circumstances during 
its consummation.” 


68. Subsequent Purchasers.—The rights of persons 
who have purchased from a fraudulent buyer vary according 
to the stage which the transaction has reached. If all title 
to the goods have passed from the seller, agreeably to his 
intention, a purchaser for value in good faith will be secure 
in his ownership, though the person from whom he obtained 
them came by them fraudulently.** But, if the seller merely 
intended to part with possession, retaining all his rights and 
remedies for the price or for the goods, he may in the event 
of fraud reclaim the goods wherever found.” 


69. Fraud of Buyer and Seller on Creditors. — Sales 
made for the purpose of defeating the rights of creditors are 
the subject of statute, both in England and in the United 
States. The English statute, upon which all subsequent 
statutes touching the same matter have been founded, pro- 
vides that conveyances of property, both real and personal, 
with intent to hinder, delay, or defraud creditors, shall be 
clearly and utterly void. This applies as well to subsequent 
creditors (under certain circumstances) as to existing cred- 
itors. Whether or not fraud exists in a given case is a 
matter of fact for the jury.” 

A conveyance of personal property, in which the seller or 
conveyor retains possession of the goods, is, in many juris- 
dictions, a fraud in itself where the rights of creditors inter- 
vene; in others, it simply raises a presumption of fraud 
which may be overcome by proof. “The object of the legis- 


80114 Ala. 304 (1897); 128 Ill. 9 (1889). 84Stat. 13 Eliz. (Eng.), c. 5 (1601); 29 
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lation on this subject was to put an end to frauds which were 
frequently committed upon creditors by secret bills of sale 
of personal chattels whereby persons were enabled to keep 
up the appearance of being in good circumstances, and 
possessed of property, and the grantees or holders of such 
bills of sale had the power of taking possession of the 
property to the exclusion of the rest of the creditors.’? The 
statutes insist upon registration and compliance with certain 
other requisities “with a view to affording creditors and 
parties interested a true idea of the position in life of 
the grantor, and to giving such information as would 
enable persons interested to ascertain the dona fides of the 
transaction.’’** 

A fraudulent intention is always necessary to invalidate 
the transaction, and if creditors seek to set it aside, it 
must be shown that the guilty intention was shared by 
both buyer and seller.** Where a person has several cred- 
itors and funds insufficient to meet all their claims, he may, 
in good faith, pay one of them in full, though the remaining 
creditors receive nothing.*’ 


70. Sales at Auction. —Good faith is essential to the 
validity of sales at auction. The use by the auctioneer of 
any fraudulent device in order to enhance the bids, thus 
increasing the price to the purchaser, entitles the latter to 
repudiate his bid.** Misleading advertisements, stating that 
the goods belong to the estate of some prominent personage, 
when such was not the case, were held to be a fraud on the 
buyer. But it is legitimate to refuse to auction goods unless 
the bids begin at a given minimum figure.” 


G1. Ilegality. —Sales tainted with illegality are void. 
Some are made so by statute, others are illegal at common 
law. Sales of articles for the furtherance of some purpose 
contrary to good morals or in violence of public decency are 


853 N. H. 415 (1826); Benj. Sales (7th 888 How. (U. S.) 134 (1850). 
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illegal at common law. Accordingly, it is illegal, without 
any special statutory provision, to sell obscene books or 
pictures, or implements.for the commission of murder or 
burglary. In the same category are sales of goods to the 
public enemy, and sales of public offices or the emoluments 
thereof.*? In the class of contracts of sale made illegal by 
statute belong such acts as the taking of usurious interest,” 
the conducting of a lottery,’ the sale of intoxicating liquors 
without a license where one is required.” 


72. Mutual Rescission of the Sale. —It is within the 
power of the parties at any stage of the transaction to revoke 
the contract.°* The revocation must be mutual and its 
effect is to release each party from the obligations hitherto 
incurred.** Where the rights of creditors are involved, as 
much formality is required to undo the sale as was necessary 
to effect it. 


PERFORMANCE OF THE CONTRACT" 


73. Conditions. —A contract is made up of two counter 
propositions, or stipulations; one party binds himself to do a 
certain thing, the other to do something in return. <A diffi- 
culty is encountered upon an alleged breach of a contract of 
sale in determining whether the stipulation made by the one 
party is only to be performed in case the other party per- 
forms his, or whether it may be neglected without enabling 
the latter to avoid his contract. But, it is first necessary to 
decide whether the statement in controversy is a part of 
the contract; having decided that it is, the question arises: 
Is its fulfilment, or compliance with it, a condition precedent 
to the performance of the contract, or is it simply an inde- 
pendent agreement? If a condition precedent, non-compli- 
ance justifies repudiation of the contract; if an independent 
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agreement, it does not affect the contract but gives the 
aggrieved party a right of action. 


74. Where, in a contract of sale, the seller agrees 
to deliver certain goods to the vendee upon a day named, 
it is a condition precedent that the seller shall go to the 
purchaser on the day fixed and offer the goods to him 
whereupon arises the obligation of the buyer to perform , 
nis part of the contract. Should the seller fail or refuse to 
deliver the goods, as agreed, the buyer would be justified 
in refusing to take them at some other time or in some 
other manner; that is, he may repudiate the contract. Con- 
ditions of this kind must be performed before any obliga- 
tion will rest upon the other party to fulfil what he has 
promised in return.°*° 

But failure to perform a condition precedent will be 
excused where the party entitled to its performance has 
waived or in any way hindered or obstructed its perform- 
ance.*” Hindrance of performance, voluntarily rendering 
oneself unable to perform, or absolutely refusing to perform, 
amount, in reality, to an implied waiver. So, also, does a 
refusal by the vendee to accept performance of the vendor.” 
Where a publisher, who has engaged an author to contribute 
articles to his periodical during a space of several months, 
ceases to publish the magazine before the expiration of the 
period for which the author has been hired, the author is 
under no obligation to tender to the publisher performance 
on his part. “But a mere assertion that the party will be 
unable or will refuse to perform his contract is not sufficient; 
it must be a distinct and unequivocal absolute refusal to 
perform the promise, and must be treated and acted upon 
as such by the party to whom the promise was made, for if 
he afterwards continue to urge or demand compliance with 
the contract, it is plain that he does not understand it to be 
ateanmenGs: ae 
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75. A positive refusal of performance by one of the 
parties will release the other from ‘his obligation;’” so, 
where the thing contracted for has ceased to exist, for 
example, where a horse intended to be sold has died, and in 
general, where performance of the contract has become 
impossible.*” 

ILLUSTRATION.—By the terms of a contract of sale, all the oil on 
board a certain vessel on arrival in Great Britain was to be delivered 
by the sellers on a wharf to be appointed by the buyers with all con- 
venient speed, but ‘‘not later than the 30th day of June next.’’ The 
ship containing the oil arrived the 4th of July. It was decided that the 


arrival by the 30th of June was a condition precedent and that the 
buyer was justified in refusing to accept the oil.*°’ 


76. “‘The general rule in executory agreements for the 
sale of goods is, that the obligation of the vendor to deliver, 
and that of the buyer to pay, are concurrent conditions in 
the nature of mutual conditions precedent, and that neither 
can enforce the contract against the other without showing 
performance, or offer to perform, or averring readiness and 
willingness to perform, his own promise.’’*** Where the 
stipulation has reference to the time of performance, it will 
be considered a condition precedent, if time appear, from 
the circumstances and intentions of the parties, to be of 
the essence of the contract.’ 


77. Contracts of sale are frequently made providing for 
the delivery of the goods in instalments. In general, if the 
contract be entire, failure to deliver the first instalment is 
such a breach of a condition precedent as will discharge the 
purchaser from any liability for refusal to accept subsequent 
instalments.’* 

ILLUSTRATION.—A contract of sale was for 5,000 tons of iron rails 
at $45 per ton. It was stipulated that they should be shipped from an 


European port, or ports, at the rate of about 1,000 tons per month, 
beginning February, 1880, but the whole to be shipped before August 1, 
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1880, tc be paid for in cash on presentation of bills, with the custom- 
house certificate of weight. Only 400 tons were sent in February, 
885 in March, and 1,571 in April, and the entire 5,000 tons were 
shipped before August 1, 1880. The purchaser had accepted and paid 
for the first 400 tons, ignorant that this was the entire instalment. 
When he learned of the small shipments of February and March, he 
refused to accept any further shipments. In the meantime the price 
of iron had fallen and the vendor, having sent the entire 5,000 tons 
before August 1, 1880, sued the vendee for not accepting. It was 
decided that failure to send about 1,000 tons in February and March’ 
was a breach of a condition precedent which entitled the buyer to 
avoid his contract. As he had accepted the first 400 tons in ignorance 
of the circumstances, that was not such a waiver as excused breach of 
the condition.*°® 


78. Warranty.—A warranty is an undertaking by the 
seller that certain facts concerning the article which he 
sells are or will be true. It may be express, that is, the 
vendor may say in so many words: “I warrant the goods,” 
or it may be implied from his actions at the time of the sale, 
or (in particular cases) it may arise from the fact of the 
sale itself. It differs from a mere statement or representa- 
tion in that, by it, the seller warrants or undertakes abso- 
lutely that the article sold possesses certain attributes. 
Should the goods not possess the attributes warranted, the 
buyer can sue for breach of warranty. Suppose that the 
subject of the sale is a horse of which the vendor says, 
“T warrant him to be sound in every way.” If the horse 
prove to be lame, there is a breach of warranty for which 
an action will lie. The warranty, therefore, is a collateral 
agreement, made a part of the contract by mutual consent 
of the parties. It is not a necessary part of it, for a sale is 
not less a sale because there is no warranty. On the other 
hand, a mere representation, unless fraudulently made, gives 
rise to no action.*”’ 


ILLUSTRATION.—On the day preceding an auction sale of horses, 
a buyer entered the stables of the seller to inspect one of the 
animals. The seller, believing the truth of what he said, stated, 
“You have nothing to look for; I assure you he is perfectly sound 
in every respect.’? The plaintiff (the buyer) accordingly made ne 
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further examination. The following day the auctioneer put the 
horse up without a warranty and he was sold to the plaintiff. He 
proved unsound. The statement of the seller was held to be a mere 
representation, or expression ‘of opinion, which had not been made 
part of the contract by the buyer when he bid for the horse.*°* 


79. Express Warranty.—The warranty must be given 
at the time of the sale. With regard to quality, none is 
implied from the mere fact of sale. Caveat emptor (let the 
buyer take care) is the general rule (to which there are 
many exceptions) applied to contracts of bargain and sale.’ 
But there is an implied warranty of title, since a sale is the 
transfer of the property in a thing, and only the owner of 
property (with the exceptions named) is able to make such 
a transfer of it; by the very act of selling, he warrants his 
ability to sell. The form of the warranty is of no conse- 
quence; it is the intention of the parties that makes it such.*” 

A general warranty, one, for example, that the goods 
are sound or perfect in every way, does not extend to facts 
known to both parties at the time of the sale, or that would 
have stood revealed upon simple inspection. In such a case, 
no wrong nor deceit is practiced upon the buyer.** One 
who buys a horse, knowing it to be blind in both eyes, 
cannot afterwards sue upon a general warranty of sound- 
ness. But, if the defect in the article can only be discovered 
by the exercise of peculiar skill or training, the purchaser 
may rely on the general warranty, though possessed of such 
skill or training.*” 


80. Implied Warranty of Title.—In an executory 
agreement of sale, the vendor impliedly undertakes that 
the title to the goods is in him. If it be a Sale, it is a 
transfer of title, and the seller can transfer the title of no 
one but himself.° Where the sale is a present actual 
transfer, the vendor’s assertion that the property is his is 
a warranty of title; his conduct may give rise to such a 
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warranty by implication.*** But the act of selling does not 
make him liable as a warrantor, for he may'have no title 
and yet be ignorant of it. Were he to sell the property, 
knowing that he has no title, it would be fraud, on which 
ground the buyer might obtain redress.** It is the general 
rule, that where a person having property in his posses- 
sion, sells it as his own, he by implication warrants his 
title to it, and is liable if he be not owner, irrespective of ° 
whether he be aware of the defect in his title. This is 
certainly the rule in the United States, and is considered by 
the modern authorities to be also the rule in England.** 
The principle is thus stated by one of the authorities: 
“In all ordinary sales the party who undertakes to sell 
exercises thereby the strongest act of dominion over the 
chattel which he proposes to sell, and would, therefore, as 
I think, commonly lead the purchaser to believe that he was 
the owner of the chattel.’’*’ 

Opinion differs as to whether a sale of goods, not at the 
time in possession of the vendor, carries with it a warranty 
of title. In England, it has been said that no distinction 
exists; that a sale of things, in possession or not in posses- 
sion of the vendor, raises the presumption of a warranty.*” 
In the United States, in many cases, a distinction has been 
observed; a sale of things in the possession of the vendor 
is held to imply a warranty of title, a sale of things not in 
possession, to imply no warranty.*’® Later cases weaken 
the distinction to the extent of holding that possession or 
lack of possession simply raises a presumption the one way 
or the other.*** 


81. Implied Warranty of Quality. — There is no 
implied warranty of quality of an article in existence at 
the time of inspection by the buyer before making the pur- 
chase.*** In a sale of this kind, the courts, both of England 
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and of the United States, uniformly hold that the rule of 
caveat emptor applies. One notable exception to this state- 
ment is the state of South Carolina, where the courts have 
never recognized any such doctrine. It is there held that 
“selling for a sound price raises, in law, a warranty of the 
soundness of the thing sold; and this warranty applies to all 
faults known to the seller.’’*’? Judicial sales, such as those 
by a sheriff or a master, cannot from their nature, even in 
South Carolina, imply any warranty.’” 

It is different where an order is given for the manu- 
facture of goods. _When the manufacturer undertakes to 
fill the order, he impliedly warrants that the goods furnished 
will be suitable for the purpose for which the purchaser 
designs them.’ <A bargain and sale of a thing answering 
to a particular description implies a warranty that the article 
sold is of that description.*** Moreover, the goods must be 
marketable or merchantable; they must be of such quality 
that they could be disposed of, if need were, to persons 
dealing in such articles.*** Cases of sale by description, by 
sample, or of sales of goods for a particular use, constitute 
other exceptions to the rule of caveat emptor. The question of 
implied warranty arises in contracts of this nature, placing 
the burden of inspection, etc., upon the seller instead of 
the buyer. 


82. Sales by Sample.—Where a merchant exhibits a 
sample of goods and sells by it, he tacitly agrees that the 
bulk of the articles supplied shall be equal in quality to the 
sample.*’” This is also true where he has undertaken to 
supply goods in accordance with a sample submitted by the 
customer. It is essential to a sale by sample, that both 
parties have reference to the sample shown and intend the 
article sold to be like it.*** In the case of goods manu- 
factured to order, should the sample contain some defect of 
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manufacture unknown to both parties, not obvious upon 
mere inspection, the goods supplied should be selected upon 
the supposition that the sample is free from defects.*?? But 
in a sale of existing goods by sample, it is only necessary 
that the article supplied should correspond in the bulk with 
the sample, the seller not warranting either the sample 
or the bulk to be free from defects not apparent upon 


inspection.**° P 


83. Delivery.—Delivery has already been treated, 
considered as a transfer of title. When all the other obliga- 
tions resting upon both parties have been discharged, it 
remains for the seller to deliver the goods. Delivery is 
used to denote different acts with reference to the goods. 
It may signify (1) the transfer of title, without reference to 
possession of the goods; (2) the physical change of posses- 
sion (and possession is divided into actual and constructive 
possession); (8) the change of possession required by the 
statute of frauds.** 

The sale of personal property, generally speaking, confers 
upon the purchaser the right to physical possession of 
the goods. This right may be subject to the performance 
of certain conditions, only upon fulfilment of which does the 
right become absolute. The condition may be payment of 
the purchase money, in which event the buyer cannot insist 
upon delivery without offering to pay.** 

Where the contract is silent upon the subject, it is not the 
duty of the vendor to send the goods to the vendee. It is 
sufficient that he hold himself in readiness to deliver them 
to the buyer at any time he may call for them.** The 
property in the goods has passed to the buyer, who is at 
the risk of their destruction. Should the establishment of 
the seller be destroyed by fire, he is none the less liable for 
the purchase money.’ If further acts are to be done by the 
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buyer before delivery, he cannot maintain an action for’ 
failure to deliver until he has notified the vendor of per- 
formance of these acts. Where goods are to be delivered 
on board a certain ship when the buyer is ready to receive 
them, he cannot complain of non-delivery until he has 
designated the ship and signified his readiness. The rule 
operates both ways; the vendor cannot compel acceptance of 
the goods, unless he has done all the acts required of him.*” 


ILLUSTRATIONS.—A buggy was built to special order for a vendee, 
whose name was placed upon it, after which it was set apart and kept 
for him at the vendor’s shop. A fire having destroyed the buggy, it 
was decided that this was such a delivery as entitled the vendor to 
recover the purchase price.**® 

A wagon was sold at auction and pointed out to the bidder, who 
was told that he could take it away. This was held a sufficient 
delivery.*®’ 


But these rules contemplate only such articles as are fully 
identified and separated as belonging to the vendee. If the 
goods need to be further separated, or to have something 
done to them to prepare them for delivery, no title passes. 


ILLUSTRATION. — Four barge loads of oil were sold at so much per 
barrel, the barges to be furnished by the vendee. Before any of the 
barges were completely filled, barges and oil were destroyed by fire. 
It was decided that here there was no delivery, the sale being of barge 
loads and there not being one barge completely loaded when the fire 
took place and the loss, consequently, fell on the vendor.**® 

‘A quantity of lumber was sold and the price paid. It was selected 
and piled together to distinguish it from other lumber in the vendor’s 
yard, and while there was destroyed by fire. It was held thatthe title 
to the goods, and, consequently, the risk had passed to the buyer, 
although the vendor had said he would deliver to the cars free of 
charge.**® 


84. Delivery as Against Creditors.—A delivery to 
a carrier for conveyance of the goods to the vendee, if not 
done fraudulently, is a good delivery against creditors.**° 
But, where the rights of creditors are involved, the mere 
fact that the vendor remains in possession of the goods is of 
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itself sufficient to invalidate the sale, even where no fraud is 
charged.’ It has been decided, however, that possession 
of the goods by the vendor, unless fraud be charged, does 
not affect the validity of the sale.**’ 


DUTIES OF THE VENDEE 


85. Acceptance.—In a contract of sale, the vendee’s 
principal duties are to accept the articles that he has bought 
and to pay for them.*** In the absence of a special agree- 
ment for delivery, it is the duty of the buyer to fetch away 
the goods within a reasonable time, failing which he may be 
held liable for storage and other charges incident to storing 
the goods. But a fair opportunity of inspecting the goods 
should be given the buyer, and it is sufficient grounds for 
avoiding the contract that the seller refused to let him 
compare the bulk with the sample, or that the goods were 
sent in a closed cask which the seller refused to open.*** 
To recover his purchase money, the seller need not prove 
an actual acceptance; any facts from which acceptance may 
be inferred, such as that the buyer raised no objection to 
the goods while they were in course of delivery, will be 
sufficient to charge him with the price.*** 


PAYMENT AND TENDER 


86. The manner in which the articles bought are to be 
paid for depends upon the agreement of the parties. There 
are three possible ways of making payment: (1) In cash; 
(2) by a conditional payment in some medium other than 
money; (8) by giving credit for a time agreed upon. 


87. Payment in Cash.—The terms of payment are 
taken to be payment in cash when the bargain is con- 
cluded, unless the parties have made some especial provision 
upon the subject. Where the vendor is bound to make 
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delivery, the vendee must make payment concurrently with 
receiving the goods. Some stipulation with reference to 
payment or delivery is equally made a part of the contract; 
so long as these stipulations are legal, they are the con- 
trolling consideration. Payment in counterfeit money or 
forged securities is not a valid payment, and it is imma- 
terial that it was made honestly or in ignorance that the 
money was bad. 


88. Payment in a Medium Other Than Money. 
If payment be made by check, it is conditional upon the 
buyer’s having funds in the bank. Should the buyer with- 
draw the funds from the bank before allowing a reasonable 
time to elapse within which to present the check, it is no 
payment. It is the duty of the person taking the check to 
present it duly for payment at the bank. If he fail to do 
this and the bank becomes insolvent, he is merely a 
creditor of the bank but has no rights against the drawer 
of the check.*** 

In some of the United States, the giving of a promissory 
note or other negotiable instrument is prima facie payment, 
which may be modified or rebutted by evidence of the inten- 
tion of the parties and the circumstances under which the 
transaction was effected.’*” But in the majority of the states, 
there is no presumption of payment, unless it can be proven 
that the bill or note was taken as payment.*** The fact that 
the bill or note was taken as payment is material for the 
reason that when the note is taken as payment, it extin- 
guishes the original cause of action (that on the contract of 
sale) and confines the creditor, or seller, to an action on the 
negotiable instrument; if taken as conditional payment only, 
the seller, upon dishonor of the bill or note, may have 
recourse to his original action and, consequently, to any 
securities that he may have taken for the debt.**® There is 
likewise a difference of opinion concerning the effect of 
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payment by the negotiable note of a third person, some 
courts regarding it as conditional payment, others as an 
absolute payment. In England, the governing consideration 
is the intention of the parties. Unless it be shown that the 
bill or note, whether of the buyer or of a third person, was 
taken as absolute payment, it is regarded as conditional 
payment.**° 


89. Where Credit Is Given.—In sales on credit, the 
title to the goods vests immediately in the buyer, the seller, 
by mutual agreement, being obliged to wait for his money. 
Where no fixed time is set for payment, it must be made 
within a reasonable time.*”* 


90. Tender.—A tender is an offer by the purchaser 
to pay for the goods. To constitute a good tender, the offer 
should be accompanied by a production of the money, unless 
the parties have agreed upon a substitute, a check, for 
instance, or some other medium.** But an offer to give a 
check is not ordinarily a good tender.** Nor is an offer to 
pay part of the purchase-money a good tender, unless 
accepted by the vendor.*™ 

Interest ceases to run or to accumulate from the time of 
making a valid tender.**’ It may have the effect, also, of 
divesting the vendor of the title to the goods, as where by 
the terms of the sale the vendor is to retain title until 
payment.*”* 


REMEDIES FOR BREACH OF CONTRACT 


REMEDIES OF THE SELLER 


91. Where Property Has Not Passed. —For refusal 
of the buyer to accept and pay for the goods when offered, 
the seller’s only remedy is an action for damages for non- 
acceptance. His only loss is the failure to dispose of his 
goods; they are still in his possession and he may, if he like, 
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sell them to some one else. The basis of his recovery, 
therefore, is the damage he has sustained.**” In the United 
States, it is generally held that upon refusal of the buyer to 
accept the goods, the seller may sue for the whole price 
notwithstanding he retains possession of the goods.’ 


92. Where the Property Has Passed.—The buyer’s 
refusal to pay after having been put in possession of the 
goods does not enable the seller to rescind the contract. He 
must have recourse to a personal action; that is, he is simply 
a creditor of the buyer and must bring suit for the price.’ 


REMEDIES AGAINST THE GOODS 


93. Seller’s Lien.—While the goods remain in the 
possession of the seller, although the title has vested in the 
buyer, the former has a lien on them for the purchase-money. 
He is not obliged to surrender possession of his property 
until he is paid for it.**° Furthermore, he is justified in 
refusing to deliver the goods if he hear of the insolvency of 
the buyer before the latter has made payment.*”* 


94. Termination of Lien.—If the seller part with 
possession of the goods, he waives his lien, in the absence 
of some contrary stipulation.*** Where the goods are sold 
on credit and the title is understood to vest immediately in 
the vendee, the seller has no lien, and this although the 
goods remain on premises of the vendor leased by the 
vendee, who has become bankrupt.*** 


95. Stoppage in Transitu.—The law gives the seller 
one other remedy against the goods, which he may exercise . 
even after having delivered them out of his possession, 
namely, the right of stoppage in transitu. This is the 
right of the seller to intercept the goods, if he can, while 
they are in the hands of a common carrier in course of 
transportation to the buyer, shouid he become aware of the 
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latter’s insolvency.** It differs from a lien, which ceases 
to exist when the seller surrenders possession of the 
SOOdSis + 


96. By Whom Exercised.—The right of stoppage zz 
transttu may be exercised not only by the seller, but by a 
consignor or any one who is entitled to look to the buyer 
for payment. The right is not lost by acceptance of a 
partial payment.*** Acceptance of securities for the pur- 
chase price or of anything in lieu of payment will, how- 
ever, deprive the seller of his right. He may also waive 
his right of stoppage or he may by contract agree not to 
exercise it.**’ 


97. Against Whom Exercised.—The circumstances 
that justify the vendor in exercising the right are insolvency 
of the buyer or general inability to meet his obligations. 
An insolvent buyer is the only person against whom the 
right may be exercised.*** The meaning here given to 
insolvency, however, is quite broad. It has been held that 
such an act as failure to pay a debt when due is sufficient to 
justify the vendor intercepting the goods. Anything that 
satisfies the mind of the vendor that the buyer’s abilitv to 
meet his obligations is doubtful is good ground for taking 
such action.**° 


98. When Transit Begins and Ends.—The goods 
are considered in transit from the time when they are 
delivered to the carrier, or person who is charged with their 
delivery to the time when they are handed over to the buyer 
or his agent. When the seller’s lien forthe purchase-money 
ends, his right of stoppage zz transitu begins. “Goods are 
deemed to be zz fransztu not only while they remain in the 
possession of the carrier, whether by water or land, and 
although such carrier may have been named and appointed 
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by the consignee, but also when they are in any place of 
deposit connected with the transmission and delivery of 
them, and until they arrive at the actual or constructive 
possession of the consignee.’’*”? An interruption of the 
transit, such as delivery of the goods by the original carrier 
to a warehouseman or other agent of the vendee preparatory 
to forwarding them through a connecting carrier, may 
operate to defeat the right.*"* Whether the right will be 
divested or not depends upon the intention with which the 
goods were delivered to the agent. If he took them simply 
as a forwarder, the right is not affected;*” if he took them 
as an act of the vendee to reduce them to his own possession, 
the right is lost; in other words, it is the privilege of the 
vendee to defeat the right by intercepting the goods.’” 

Where the vendor has transferred a bill of lading for 
the goods to the vendee and the latter has sold the goods 
and transferred the bill of lading fora valuable consideration 
to a third person, this also will defeat the right of stoppage 
in transitu.*"* ‘This is one of the few instances in which a 
man can give to a third person a better title to property 
than he himself possesses. The vendee’s right to the prop- 
erty was liable to be defeated by the vendor’s exercise of 
his right of stoppage zz transitu,; the right of his transferee 
is indefeasible.*”* This is subject to the qualification that 
the original sale must not be affected with fraud. 


99. Mode of Exercising the Right.—Stoppage in 
transitu is usually effected by notifying the carrier of the 
seller’s claim. It should be given to the person in control 
of the goods; such as the master of the ship or railroad 
freight agent, seasonably, and should be expressed plainly. 
So given, it operates to revest the property in the seller; he 
is once more in constructive possession of the goods and 


and Pt. 4, c. 10, p. 409 (12th Ed.). 28 Barb. (N. Y.) 223 (1858). 
17115 B. Mon. (Ky.) 279 (1854). 17538 Am. Dec. 422 (1842); 105 U. S. 7 
17297 Barb. (N. Y.) 658 (1858); 17 N. Y. (1881). 

249 (1858); 86 N. Y. 167 (1881). 176 Schoul. Per. Pr., Vol. 2, Sec. 565. 


17315 Q. B. Div. (Eng.) 39 (1885). 


$6 THE LAW OF PROPERTY 51 
his lien attaches.*"* The carrier has no discretion in the 
matter. It is his duty to obey the order of the seller; the 
latter is responsible for any wrongs that may happen, and 
it is at his peril that the right is exercised. If, in spite of 
the orders of the seller, the carrier proceed to deliver the 
goods, the seller’s rights are not affected.*” 

It is generally conceded that the effect of the exercise of 
the right of stoppage in transitu is not to rescind the con- 
tract, but to set the parties and the transaction back to the 
point they had reached when the goods were delivered to 
the carrier. The vendor becomes again one who has goods 
in his possession which he has sold, but for which he has not 
been paid.” If it were a rescission, the seller’s duty would 
clearly be to restore any part payment he might have received. 
Actually, he is not put to any such necessity. It is his privi- 
lege to resell the goods and if any surplus remain he must turn 
it over to the buyer. Likewise, he is entitled to look to the 
buyer should the resale result in a deficit.” 


REMEDIES OF THE BUYER 


100. Failure to Deliver.—The buyer has a right of 
action against the seller for failure to deliver the goods, pro- 
vided the terms of the contract entitle him to possession.**” 
His measure of damages, or the basis upon which damages 
are assessed, is the difference between the price agreed upon 
and the market price of the goods at the time and place of 
delivery contemplated by the agreement.’ The object 
of the damages being to indemnify the buyer against loss, 
this is estimated to be what it would have cost him to go 
promptly into the nearest market and procure the same kind 
of goods for the purpose designed by him. If the parties 
fixed no time for delivery, the buyer should demand the goods 
before bringing suit.**” 


i777 Taunt. (Eng.) 168 (1816); 7 App. 18°67 Barb. (N. Y.) 192 (1875). 


Cas. (Eng.) 591 (1882). 1819 C, B. N. S. (Eng.) 632 (1861); 66 
17844 N. Y. 661 (1871); 16 Pick. (Mass.) N. Y. 92 (1876); 44 Md. 396 (1875); 88 
475 (1835). N. C. 554 (1883). 


17915 Me, 314 (1839). 182 Schoul. Per. Pr., Vol. 2, Sec. 572. 
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101. Where Goods Are Not of the Quality Con- 
tracted For. —The rights of the buyer, in the event of the 
goods supplied him being.inferior in quality, have been to 
some extent considered.’** Considerable difference of opinion 
exists with reference to the appropriate action of the vendee 
where the quality is not that contracted for, owing to the 
diverse views taken of warranty and condition in the United 
States and in England. Many of the incidents of a sale, 
called conditions in England, are, in the United States, desig- 
nated implied warranties. The effect of this, upon failure of 
the goods to come up to the standard required, is to make 
the course open to the buyer depend on the view taken in 
his particular jurisdiction. If delivery of inferior goods be 
breach of warranty, the buyer’s duty is to accept the goods 
and sue on the warranty; if a breach of a condition, he can 
refuse to accept the goods and repudiate the contract.*** 

In England, stipulations concerning the quality of the 
goods are rendered as collateral to the contract on matters 
of warranty, and the buyer, therefore, is not entitled to 
repudiate the contract. This rule is followed in some of 
the United States. In others, the buyer may elect to treat 
the warranty as a condition subsequent upon breach of which 
he may repudiate the contract.*** But it is generally con- 
ceded that the buyer may keep the goods, and, if inferior in 
quality, may sue for breach of warranty.’ 


EXCHANGE OF PERSONAL PROPERTY 
102. Exchange, or barter, is the giving of one thing 
or commodity in return for another.**’ In its essentials and 
in the rules of law applying to it, it does not differ from a 
sale. The difference extends only to the consideration; it is 
a transfer of goods for goods instead of goods for money.*** 
An exchange is a contract and is regulated by the general 


183 See subtitles Warranty, Conditions, 18652 N. Y. 416 (1878); 66 Pa. 340 (1870); 
supra. Schoul. Per. Pr., Vol. 2, Sec. 583. 

1847,,R.2Q. B. (Eng.) 447 (1867). 187 Cent. Dict. 

18598 Mass, 209 (1867); 53 lowa 399 (1880); 188124 Mass. 478 (1878); 49 Mo. App. 23 
67 Me. 78 (1877). (1892). 
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rules of contract law. The parties must have contractual 
capacity; there must be a meeting of the minds, and there 
must be a consideration. Like a contract of sale, a contract 
for the exchange of property may be conditional or absolute, 
executed or executory. The effects of delivery, tender, and 
acceptance, in passing title, are the same as those already 
detailed in the case of sales. 

ILLUSTRATION.—A mule was exchanged for a horse and delivery 
had taken place on both sides, when the former owner retook posses- 
sion of the horse and sold him to a third person. It was held that the 
third person took no title by the sale, as the exchange and delivery had 
divested the vendor of all title to the horse.**® 

There is a mutual undertaking that the property exchanged 
belongs to the person transferring it; that is, in the absence 
of express stipulations to the contrary, there is an implied 
warranty of title and of freedom from incumbrance; but 
there is no implied warranty of quality. 

It has been held that where in a contract of barter the 
parties have reduced the goods to be exchanged to a money 
value, the elements of a sale are present since the trans- 
action is made upon a money basis. 

ILLUSTRATION.—An exchange was effected upon these terms: The 
vendor sold to the vendee a gun for forty-five guineas, agreeing to 
accept in part payment a gun of the defendant valued at thirty 
guineas. Upon the vendee’s failure to pay for the gun, it was decided 
that the transaction had all the characteristics of a sale and that as 


the buyer had not paid for the gun in the manner agreed upon, he 
could be sued for the cash price.*®° 


108. There is a difference between a contract of sale 
and a contract of exchange with respect to the remedy that 
may be brought for breach of the one or the other. For 
failure or refusal of the buyer to pay in a contract of sale, 
the seller may bring his action for “goods sold and deliv- 
ered.’? Put no such action will lie for breach of a contract 
of exchange; the proper remedy is an action for breach of 
an agreement to deliver goods.’” 

1895 Watts (Pa.) 201 (1836); 81 Ga. 89 1913 Camp. (Eng.) 352 (1813);12 N. H. 


(1888). 390 (1841). 
1901 Stark (Eng.) 487 (1816). 
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The difference in the remedy for the breach of the two 
contracts is made necessary by the fact that the basis upon 
which damages are assessed is different. For breach of a 
contract of sale, the vendor receives damages based upon 
the value of the goods at the time of the sale. On the con- 
trary, when the agreement to deliver the goods in a contract 
of a barter is broken, the damages are based upon the value 
of the goods at the time they were to have been delivered.*” 

The rights of the parties with respect to rescission, and 
the circumstances under which either of the parties is 
entitled to rescind, are similar to their rights upon breach 
of a contract of sale. A contract of exchange may be 
avoided for fraud, mistake, or any of the other incidents 
that make all contracts void or voidable. 


19212N. H. 390 (1841). 
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(PART 5) 


PERSONAL PROPERTY—(Continuead) 


CHATTEL MORTGAGES 


1. Definition.—A chattel mortgage is a transfer of 
chattels as security from one person, usually a debtor (the 
mortgagor), to another, usually his creditor (the mortgagee), 
on condition that it is to be void on payment of the debt, or 
in some other specified contingency, the transferrer, mean- 
while, retaining possession of the property.* The title is 
fully vested in the mortgagee and can be defeated only by 
the due performance of the condition; upon a breach, the 
mortgagee may take possession and treat the chattels as 
his own.’ 


2. Distinguished From Similar Transfers. —A 
chattel mortgage is said to be a conditional sale of chattels 
as security for a debt or the performance of some other 
obligation, the sale to be void upon performance of the 
condition named.* However, there is this difference: Ina 
conditional sale, the purchaser has merely a right to purchase, 
and no debt or obligation exists on the part of the vendor.* 
The understanding in a conditional sale is that, until the 
purchase money is paid in full, the title shall remain in the 
seller.© The distinguishing test is the existence or non- 
existence of a debt upon completion of the transaction; if 


1 Cent. Dict. 3 Jon. Chat. Mort., Sec. 1, 
2Jon. Chat. Mort., Sec. 1; 52 Barb. 440 Miss. 462 (1866). 
(N. Y.) 367 (1868); 12 Neb. 66, 69 (1881). 5 82 Va. 903 (1886). 


COPYRIGHTED BY INTERNATIONAL TEXTBOOK COMPANY, ALL RIGHTS RESERVED 


7 


2 THE LAW OF PROPERTY §7 


no debt remain, it is a conditional sale.“ Where the convey- 
ance takes the form of a transfer of title as security for a 
subsisting indebtedness, it is a mortgage.” 


3. <A chattel mortgage is also defined as ‘“‘an absolute 
pledge, to become an absolute interest if not redeemed at 
a fixed time’; but there is a significant difference between 
the two instruments.” In a chattel mortgage, the title is vested 
in the mortgagee, subject to defeasance upon the perform- 
ance of the condition; while in a pledge, the title remains in 
the pledgor, and the pledgee holds the possession for the 
purposes of the bailment.° 


4. There is a wide difference between a mortgage of lands 
and a mortgage of chattels. In the former, the estate, subject 
to the mortgage, remains in the mortgagor, is bound by a 
judgment, and may be sold under an execution, against him. 
But a mortgage of personal chattels, in all cases, vests the 
legal title in the mortgagee, and when, by the terms or legal 
construction of the instrument, he has an immediate right to 
the possession, he is, in judgment of law, the absolute owner, 
and it is merely as his bailee and by his sufferance that the 
mortgagor retains the possession. The latter has no interest 
that is bound by, or can be sold by, an execution against 
him. When, by the terms of the mortgage, the mortgagor 
is to remain in possession for a certain time, his temporary 
interest, subject to the mortgage, may be levied on and sold, 
but his interest, in other cases, is a right of redemption only, 
a mere chose in action which, unless united to a right to the 
possession for a definite period, can never be the subject of a 
levy and sale under an execution.” 


5. Bottomry and Respondentia Bonds.—When a ship 
or vessel is mortgaged, the term employed in modern com- 
mercial usage to denote the contract is hypothecation, and the 


6 57 Wis. 410 (18838). 924 Wend. (N. Y.) 116 (1840); 1 Pet. 
7See subtitle Sales of Personal Property (U. S.) 449 (1828). 
supra. 106 Duer (N. Y.) 99 (1856). 


82 Cai. Cas. (N. Y.) 200 (1867), by Kent 
Ch. (Eng.). 
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instrument by which the transaction is affected is a bottomry 
bond. Bottomry is the act of the owner of a ship, or the 
master, as his agent, in borrowing money to carry on a 
voyage and the pledging of the ship’s keel or bottom, in 
fact, the ship itself, as security for the repayment of the 
loan. If the ship be lost, the lender loses the money;™ 
but if the ship arrive safe, he is to receive the money with 
the interest agreed upon, though it exceed the legal rate’ 
of interest: This is allowed to be a valid contract in all 
trading nations, for the benefit of commerce, and by reason 
of the extraordinary hazard run by the lender. The ship, 
her tackle, apparel, and furniture (and the freight, if specially 
pledged) are liable for the debt in case the voyage or 
period is completed in safety. The borrower is also liable, 
if the bond pledge his personal responsibility and the ship 
arrive.”* 

When money is loaned on the goods laden on board the 
ship (the cargo), the borrower is said to take up the money 
at respondentia, so called because the borrower is bound 
personally to answer the contract, the money being lent 
mainly on the personal responsibility of the borrower.** If 
the goods be lost, the lender loses his money; if the goods 
arrive safely at the end of the voyage, though the ship 
perish, the lender is entitled to the sum borrowed, with the 
interest agreed upon. The instrument by which this trans- 
action is effected is called a vespondentia bond.** 

These contracts differ materially from ordinary loans. 
Upon a simple loan, the money is wholly at the risk of the 
borrower; but in doftomry and respondentia, the money, to 
the extent of the perils mentioned, is at the risk of the 
lender during the voyage on which it is loaned or for the 
period specified. Upon an ordinary loan, the legal rate of 
interest only can be reserved; but upon Jottomry and respon- 
dentia loans, any rate of interest, not too extortionate, which 
may be agreed upon, may be legally contracted for.” 


112 Hage. Adm. (Eng.) 48 (1827). 14 Newb. Adm. (U. S.) 514 (1855); 1 Pet. 
122 Black. Comm. 457, 458; 157 Mass. 132 (U. S.) 487 (1828). 
(1892); 48 Barb. (N. Y.) 269 (1867). 15 Bouv. Law Dict. 
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THE PARTIES 


6. Therules as to the competency of parties, stated with 
reference to real-estate mortgages, are equally applicable 
in the case of chattel mortgages; the mortgagor must 
have contractual capacity, and the mortgagee must be 
capable of holding title to property.** The competency 
of parties to enter into contracts generally is treated 
under the general article on contracts, to which the student 
is referred.” 


7. Authority of Partners. —One partner may, without 
the consent of his copartners, execute a chattel mortgage of 
firm property to secure a firm debt;** and he may give a 
chattel mortgage of his interest in the partnership without 
thereby causing a dissolution.*® A chattel mortgage upon 
partnership property to secure an individual debt, or upon 
individual goods for a firm debt, is not valid as to cred- 
itors;”? and individual property is not included in a mortgage 
by partners of their property,” unless it be specially set forth 
and described.” 


8. In Bottomry Bonds.—In a contract of bottomry, 
the owner of the ship is always competent to give the bond. 
The instrument may also be given by a master appointed by 
the charterers of the ship, by masters necessarily substituted 
or appointed abroad, or by the mate who has become master 
on the death of the appointed one.** But while in a port in 
which the owners, or one of them, or a recognized agent 
of the owners, reside, the master, as such, has no authority 
to make contracts affecting the ship, and a bottomry bond 
executed under such circumstances is void;** but in England, 
the bond will be valid if given by the master, though in 
the port where the owners reside, if he have no means of - 
communicating with them.” The master has authority 


16 See subtitle Mortgages supra. 2149 Mich. 501 (1887). 


17 See The Law of Contracts. 2248 Ga. 527 (1871). 
188 Allen (Mass.) 102 (1864). 233 Sumn. (U. S.) 246 (1838). 
1938 Kans. 362 (1888). 241 Wash. C..C. (U. 8S.) 49 (1803). 


2018 Minn, 232 (1872). 251 Dods. (Eng.) 273 (1812). 
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to hypothecate the vessel only in a foreign port. In the 
United States, however, all maritime ports other than those 
of the state where the vessel belongs are foreign to the 
vessel.” 


THE CONSIDERATION 


9. A mortgage is usually given to secure an existing 
indebtedness, or an indebtedness created at the same time 
as the mortgage.*” It may also be given to secure future 
advances, provided enough appear on the face of the mort- 
gage to put a prospective purchaser or other third person 
on inquiry.” A mortgage to secure future advances, at the 
option of the mortgagee, is a new mortgage at every 
advance made upon it, and he is bound by all liens filed at 
that time. The lien only attaches from the date of the 
advance and not from the date of the mortgage, and a 
chattel mortgage cannot be extended to cover other matters 
or debt.” 


THE FORM 


10. In form, a chattel mortgage differs little from a 
mortgage of real estate. It is usual to give a note for the 
amount of the debt, secured by a deed executed at the same 
time known as the mortgage-deed. The deed purports to be 
an absolute bill of sale, describing the goods with a cove- 
nant of warranty. A clause of defeasance is next inserted, 
providing that if the note, debt, or other obligation (reciting 
it) shall be duly paid by the mortgagor, his executors, admin- 
istrators, and assigns, then the sale or conveyance shall be 
void. Provision is sometimes made in the body of the deed 
concerning possession of the mortgaged property.” 

The note secured by the mortgage-deed generally sets 
forth the time when the condition is to be considered broken 
or fulfilled. In case of a promissory note, payable ‘‘accord- 
ing to its tenor’’ on a day certain, overdue at the time, “‘the 


26 Bouv. Law Dict., citing 1 Cliff. (U. S.) 2981 Ill. 607 (1876). 

308 (1859). 30Schoul. Per. Pr., Vol. 1, Sec. 415. 
2777 Mich. 517 (1889). 
2834 Mich. 418 (1870); 21 Hun (N. Y.) 53 (1880); 11 Ore. 406 (1884). 
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condition will be understood to be the payment of the note 
in its then existing state, or virtually on demand.’ Where 
no time is fixed, a reasonable time is presumed.”* 


11. The property to be given as security need not be so 
specifically described in the mortgage as to be capable of 
identification by that alone.” To identify the chattels (as 
between the parties) oral evidence may be admitted.” But 
extrinsic evidence may not be given to include new chattels, 
that is, chattels not specifically mentioned in the instrument 
itself, within the mortgage.” To bind third parties, the 
mortgage itself should afford means of identifying the property, 
without the introduction of outside testimony.” 


THE SUBJECT-MATTER 


12. Almost any kind of personal property, corporeal or 
incorporeal, may be made the subject of a chattel mortgage. 
It has been said that whatever may be sold or pledged may 
likewise be mortgaged. This would include very nearly 
everything over which dominion may be exercised.**  Stat- 
utes regulating chattel mortgages exist in all of the United 
States, except Louisiana; but, in some states, the statutes 
restrict their operation to specific classes of -property.”” 


13. With reference to after-acquired property, the rule is 
not uniform. It is generally agreed that there is a distinction 
between a mortgage of the products of property owned by 
the mortgagor at the date of the execution of the instru- 
ment and a mortgage of property to which he has no right 
at the time, but in which he expects to acquire a future 
ownership.” A mortgage in the first case is valid; in the 
second case, it is invalid. Thus, if a mortgage be made of 
a stock in trade, it will not at law cover additions afterwards 


31Schoul. Per. Pr., Vol. 1, Sec. 419, citing 36]. R. 12 Eq. (Eng.) 78 (1871). 
7 Cush. (Mass.) 456 (1851); 10 Md. 37See Cal. Civ. Code, Secs. 2,955, 2,958; 


217 (1856). Laws of Ariz., Sec, 3,644; P. L. of Pa. 
32 Jon. Chat., Mort. Secs. 53, 54, 56, 66, 67. 1876, 1887, 1891; and Stats. of Wyo., 
3374 Ind. 495 (1881). Mich., Conn., and N. H. 
3474 N. C. 600 (1876). 3810 H. L. C. (Eng.) 191 (1862). 


35 Jon. Chat. Mort., Secs. 64, 64a. 
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made to the stock, though it be expressly framed to cover 
additions to the stock intended to be made to replace such 
as should be sold. This is everywhere conceded to be the 
general rule at law. But even when void as against creditors 
and subsequent purchasers, such a mortgage is valid as 
between the parties thereto, and as to others who stand in 
the same or no better position.*? The subject-matter of the 
mortgage must be in existence and capable of being identi- ° 
fied, for, as arule, a mortgage of after-acquired property is 
void at law as against third parties in adverse interest, 
unless the mortgagee take actual possession of such 
property before any adverse interests have fastened upon it, 
or obtain constructive priority under a new mortgage.“ 


14. In equity, however, a different rule prevails. There, 
while such mortgage itself does not pass the title to such 
property, it creates in the mortgagee an equitable interest 
in it, which will prevail against judgment creditors and 
others, although the mortgagee have not taken possession of 
the property, and the mortgagor have done no new act to 
confirm the mortgage. The basis of the doctrine is that 
the mortgage, though inoperative as a conveyance, is oper- 
ative as an executory agreement, which attaches to the 
property when acquired, and in equity transfers the beneficial 
interest to the mortgagee, the mortgagor being regarded as 
a trustee for him, in accordance with the familiar maxim, that 
equity considers that done which ought to be done.* 


FORMAL REQUISITES 


15. Inmost of the United States, the formalities required 
in the execution of a chattel mortgage are set forth in 
statutes.*? So far as the parties are concerned, the form of 
the mortgage is immaterial.** It is equally enforceable if 


39Jon. Chat. Mort., Sec. 1388, citing 41Jon. Chat. Mort., Sec. 170, citing 10 


2 Cush. (Mass.) 294 (1848); 5 Mo. Mo. App., 290, 299 (1881); 11 R. I. 476 
App. 322 (1878); 20 Hun (N. Y.) 265 (1877); 10 H. L. C. 191 (1862). 
(1880); 71 N. Y. 113 (1877). 4263 Ala. 508 (1879). 


40Schoul. Per. Pr., citing 21 Wis. 417 4350 Ala. 388 (1894); 9 Wend. (N. Y.) 80 
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created orally or if reduced to writing.” Defective descrip- 
tions in the written instrument may be supplied by parol 
_testimony, although no new property may thus be brought 
under the lien of the mortgage.** The word mortgage may 
or may not be used, but the use of the word pledge, where 
the intention to mortgage is plainly shown, does not alter 
the character of the instrument. 

There must be an indebtedness existing between the parties 
at the time of the execution of the mortgage,”’ irrespective 
of the existence of any obligation or promise to pay it.” And 
it is immaterial that the debt is overdue, or that the time 
set for payment has gone by.” 

It is not essential that the mortgagor be the absolute 
owner of the property;’” a person may create a mortgage in 
such interest in the property as he possesses.** If he have 
a conditional interest in the property, no mortgage he may 
put upon it will extend beyond his interest.’ Nor is pos- 
session necessary, for one may mortgage property that he 
has previously pledged, although, in this case, the pledgee 
ought to be notified.” 


16. Delivery and Registration.—Delivery of the 
chattels and registration of the mortgage-deed are largely 
matters of statutory regulation.** Whether a mortgagee’s 
rights be assured or not as against the mortgagor without 
registration of the instrument,’ this formality is indispen- 
sable to bind third parties whose rights may conflict with 
his own.”* Delivery of chattel mortgages is a formality that 
should be observed; failing such transfer of possession, the 
statutes require a recording of the deed to give force to the 
transaction, for, without such regulations, transfers of this 
kind might easily become the vehicles of frauds on cred- 


447 Metc. (Mass.) 244 (1843). 5128 Vt. 746 (1856). 

4512 N. H. 205 (1873). 5218 B. Mon. (Ky.) 501 (1857). 
464 Duer (N. Y.) 107 (1854): 11 N. H. 955 (1841). 5352 Iowa 389 (1879). 

4768 Tex. 91 (1887). 5437 N. H. 428 (1859). 

4815 N. H. 109 (1844). 5512 Cush. (Mass.) 109 (1853). 
4261 Ala. 468 (1878). 5631 Mo. 437 (1862). 
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possession of them, and obtain a fictitious credit from their 
possession as great at least as the value of the goods. 
Hence, the recording, which is public notice of the transfer, 
is accepted as a substitute for a change of possession.” In 
some states, the statutes require registration from time to 
time to make the mortgage binding against subsequent 


purchasers.” 7 


17. The object of the recording, as has already been 
stated, is to give notice to the world or to interested parties 
of the condition of the title to the property.” But the 
manner in which knowledge or notice is conveyed to inter- 
ested third parties is not material. If it can be proved that 
they have had actual notice, the instrument will bind them 
whether recorded or not.** Between the parties themselves, 
the title of the mortgagee is considered imperfect, unless 
the instrument be recorded, or a transfer of possession of the 
goods take place; if there be a change of possession, regis- 
tration is not required. The validity of the instrument can- 
not be impeached by the mortgagor because of failure to 
record it, nor because of delaying in doing so.* 

In the United States, no mortgage (hypothecation) of a 
vessel is valid against third parties without notice, unless 
recorded in the office of the collector of customs of the port 
where the vessel is enrolled.** As between parties and those 
who have notice, registration is not required.” 


18. Transfer of Possession.—The change of posses- 
sion that may be substituted for recording of the mortgage 
must be such a transfer as the property admits of.°° Where 
the property is incapable of manual delivery, either by 
reason of its nature or of its situation, the mortgagee’s rights 
may be asserted by such acts as indicate an assumption of 
ownership.” It is sufficient, for example, to bar the rights 


$8101 U.S. 731 (1879); 1 C. P. D. (Eng.) 63 Rev. Stat., Sec. 4,192, etc. 


722 (1876). 64 Bouv. Law Dict., citing 100 U. S. 145 
5937 N. Y. 198 (1867). (1879). 
60 bid. 65 Schoul. Per. Pr., Vol. 1, Sec. 427. 
6122 Ill. 395 (1859). 6697 Mass. 452 (1867). 
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of third persons, that the mortgagee has had his agent take 
possessionof the goods, although he permitted them to 
remain on the premises of the mortgagor.*’ Mere want of 
delivery does not of itself invalidate the transaction.** The 
possession by the mortgagor of the chattels mortgaged 
simply raises a presumption of fraud, to counteract which, 
evidence of the real nature of the transaction is admissible. 

If a conflict of interest arise between several mortgagees 
whose deeds are unrecorded, the rights of the parties are 
determined by the date of. the execution of the instruments. 
Where recorded, the deeds take priority in the order in 
which they were offered for registry.” 


RIGHTS AND DUTIES OF THE PARTIES 

19. The execution and recording of the mortgage-deed 
has the effect of vesting the right of possession in the mort- 
gagee. His rights in the property, it has been seen, are not 
absolute, but conditional and subject to defeasance.” They 
constitute, however, such ownership as confers upon him 
the power to bring any of the actions for possession of the 
goods commonly attached to absolute ownership.” The 
number of securities for the debt which the mortgagee may 
hold is unlimited. He is entitled to all the immunity from 
loss that he is able to obtain.” 

These principles do not apply to cases in which the agree- 
ment gives the mortgagor the right of possession until 
breach of condition or until some other specified time; the 
mortgagee, not being in such case entitled to possession 
of the goods, can bring no action for possession.” But he 
has a right that may ripen into a right of possession and 
may take steps to prevent his security from being diminished 
or demolished.”* So, if the mortgagor make such use of the 
property as tends to consume it or destroy its usefulness, he 
may by bill in equity restrain its continuance.” 


671 Pet. (U. S.) 386 (1828). 7249 Me. 213 (1860). 


684 Mass. 515 (1827). 7357 Pa. 360 (1868). 
69 109 Ind. 254 (1886). 7492 N. Y. 225 (1860). 
7037 Barb, (N. Y.) 571 (1862). 75 47 Me. 9 (1870). 


7135 N. Y. 274 (1866). 7612 Md. 1 (1857); 12 N. J. Eq. 93 (1858). 
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20. The mortgagor may dispose of such interest as he 
possesses, and his right is liable to sale on execution to this 
extent.” If he sell the property, it will be subject to the 
encumbrance, and an attempt by him to dispose of the entire 
title to the property will not divest any of the mortgagee’s 
rights; and this, whether detrimental to the claims of 
innocent purchasers or not.” 

Subsequent liens of any kind put upon the property by the 
mortgagor cannot take precedence of the encumbrance of the 
mortgagee.”” There is an exception in the case of a lien 
given by force of law, that of a bailee hired to repair the 
thing, for example, whose lien must be satisfied before that 
of the mortgagee.*® Fraudulent out-and-out sales by the 
mortgagor are made the subject of criminal statutes in some 
states, such sales being made indictable offenses.” 

Where the mortgagee has possession of the mortgaged 
chattels, until default has been made, he is held strictly to 
account for the manner in which he deals with it.** 


21. Assignment.—The assignability of mortgages in 
most jurisdictions is regulated by statute. Assignments are 
usually required to be recorded, and the rules in this connec- 
tion are as exacting as in the case of the mortgage itself. 
The assignee’s rights and liabilities under the assignment 
are the same as those of the original mortgagee. He is 
only bound, however, by such equities existing between the 
original parties as the record discloses. Equities not of 
notoriety or known only to the parties themselves do not 
bind him.** Where a note has also been given for the debt, 
the assignment of the mortgage should be accompanied by 
a transfer of the note or other acknowledgment of indebted- 
ness to the assignee.” 


22. Rights and Liabilities of Parties After 
Default.— Upon default by the mortgagor, the title to the 


775 Ohio St. 92 (1855). 81 Jon. Chat. Mort., Secs. 454, 471. 


7835 N. Y. 274 (1866); 41 Mich. 307 (1879). 8? 22 Conn. 299 (1853). 
7928 N. Y. 252 (1863). 83 37 Ill. 164 (1865). 


8094 U. S. 382 (1876); 10 C. B. N.S. (Eng.) 8448 Mich. 411 (1882). 
417 (1861). 
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goods vests, without further action on his part, in the 
mortgagee.” It is his duty to secure possession of the prop- 
erty, and, if he be negligent in asserting his rights in this 
respect, they may be defeated by the intervening rights of 
creditors.*° The obligation to pay the principal sum may be 
evidenced by several notes for smaller amounts falling due 
successively.°’ Where the debt is thus payable in instal- 
ments, a default in the first payment entitles the mortgagee 
to foreclose or take possession of the property. Nor does 
he lose his rights by failure to take possession at the first 
default; he may wait for the maturity of the last note. In 
some of the United States, the statutes provide that only so 
much of the mortgaged property shall be taken or sold upon 
forfeiture as will be sufficient to satisfy the instalment upon 
which default has been made. ‘The courts of other states 
apply a similar rule without any express legislative enact- 
ment upon the subject.” 

A contrary rule obtains in the majority of the states, 
where the mortgagee is empowered to sell the entire 
property upon default in the first instalment. The mort- 
gage-deed itself usually contains some clause touching this 
matter.” 

If no time of payment be named in the deed, the mort- 
gagee may take steps to gain possession immediately, 
without making any previous demand of payment on the 
mortgagor. It has been held that where no time is specified 
for payment, a reasonable time is intended.” 


23. Foreclosure of Chattel Mortgages.—The fore- 
closure of a chattel mortgage is not attended with the 
formality that usually accompanies foreclosure of a mortgage 
of real estate. Where the mortgage covers property of 
considerable value, the mortgagee may, if he wish to secure 
himself, adopt the formal method, and obtain possession 
of the chattels or sell them by means of a foreclosure. 


8554 Me. 558 (1867). 88 Jon. Chat. Mort., Sec. 767. 
8618 Ark. 575 (1857). 89 Jéid., Sec. 768. 
8737 Ill. 164 (1865). : 9010 Md. 217 (1856). 
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Usually, however, he simply sells the chattels or takes 
possession of them. 


24. Mortgagor’s Right of Redemption.--In the 
event of formal foreclosure, much of the real distinction 
between chattel mortgages and real-estate mortgages is 
lost.** The statutes by which foreclosure, either formal or 
informal, is regulated, sometimes grant the mortgagor a 
right to redeem within a certain time after default, postpo- 
ning the vesting of property in the mortgagee until the 
mortgagor has had an opportunity to pay the debt.°? Even 
after the sale, should the proceeds exceed the debt, the 
mortgagor is entitled to the surplus.” 

The real character of the transaction must not be neg- 
lected. The mortgage is in reality a mere security for the 
debt, and when the debt is extinguished, the reason for the 
existence of the mortgage is gone. If the property be of 
such a nature that it may yield a profit, the mortgagee’s 
rights cease when the accrued profits are equal to his debt, 
interest, and costs. But the mortgagee cannot be compelled 
to satisfy his debt in any particular way. It is his privilege 
to proceed on the note given for the debt, on the mortgage 
itself, or on both.” 


PAYMENT 


25. The effect of a payment by the mortgagor, after 
forfeiture, if accepted by the mortgagee, is to revest the 
title to the property in the mortgagor.** At common law, a 
mere tender, unaccepted, after forfeiture, does not affect the 
title of the mortgagee.** But, if the tender were made at a 
proper time, this throws responsibility for loss or damage of 
the property upon the mortgagee.*’ If made after forfeiture, 
but before the mortgagee has taken possession of the 
property or commenced foreclosure proceedings, it is a good 
tender.” 


9154 Me. 558 (1867). 9547 N. Y. 423 (1872). 


925 Pla. 452 (1854). 9638 How. Pr. (N. Y.) 296 (1869). 
93 Jon. Chat. Mort., c. 17. 9711 Neb. 147 (1881); 14 Ala. 114 (1848). 


9424 Iowa 351 (1868). * 98 Jon. Chat. Mort., Sec. 682 ef seg. 
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CONFLICT OF LAWS 

26. A chattel mortgage, valid and duly registered under 
the laws of the state in which the property is situated at the 
time of the mortgage, will be held valid in another state to 
which the property is removed, although the statutory regu- 
lations there be different; and it will be enforced in the state 
to which the property is removed, although it would have 
been invalid if made in that state.” 

Chattel mortgages are governed, however, by the lex rez 
sttae (the law of the state where the property is situated), 
and a lien is extinguished when mortgaged goods are taken 
from the place where the lien was created to a place where 
such a lien is not recognized. ‘Thus, a chattel mortgage 
made in Maryland was held invalid in Pennsylvania as 
against a dona fide purchaser without notice; and a Louisiana 
court refused to enforce a chattel mortgage made in another 
state, such mortgages being unknown in Louisiana.*” 


ASSIGNMENT OF PERSONAL PROPERTY 


27. Personal property may be transferred by assign- 
ment. The term is used to denote transfer of all kinds of 
personal property, corporeal and incorporeal, choses in posses- 
ston, and choses in action. Corporeal personal property is, 
and always has been, assignable by a transfer of possession 
accompanied by circumstances indicating an intention to 
change the ownership; but incorporeal personal property, 
or choses 7m action, until a comparatively recent period, was 
incapable of transfer by way of assignment. The assign- 
ment of such rights as debts and demands was discouraged 
at common law, because it was believed to promote litiga- 
tion.’ A debt is at the present time as freely assignable as 
any corporeal right, although it is preferable to effect the 
transaction by means of a deed or some other instrument 


99 Bouv. Law Dict., citing 13 Pet. (U. S.) 107 (1839); 62 Mo. 524 (1876); 25 Miss. 471 
(1853); 30 Mo. 383 (1860). 
100 Jé7d., citing Whart. Confl. L., Sec. 318; 26 La. Ann. 185 (1874): see Zhe Law of 
Contracts: Interpretation, What Law Governs. 
13 Cow. (N. Y.) 623 (1824). 
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in writing.” And, in general, not only debts, but any kind 
of incorporeal personal property, may now be assigned, 
subject to the restrictions imposed in a few cases by statute, 
regarding rights of which it is still considered impolitic to 
permit assignments.* Bills of exchange, promissory notes, 
checks, and, in general, all negotiable instruments, are 
assignable.* 


28. Definition.—To assign personal property means to 
transfer the ownership thereof to another. An assignment, 
in this connection, is the transfer of personal property. The 
term ass7gnment is also used to designate the instrument or 
writing of transfer.° 


REQUISITES OF AN ASSIGNMENT 


29. As a general rule, anything written, said, or done, 
in pursuance of an agreement, and for a valuable considera- 
tion, or in consideration of some preexisting debt, to place 
a money right or fund out of the original owner’s control, 
and to appropriate in favor of another person, amounts to an 
assignment.® The form of the instrument is of no moment; 
the essentials are a consideration and an intention to convey 
the interest. Where there is an appropriation of a particular 
fund or of a particular right, whatever its form, this will 
constitute an assignment which equity will sustain.’ 

Delivery of the property assigned is not essential, except 
where there is a written evidence of debt. But, if the assign- 
ment itself be written and delivered, this is sufficient to pass 
the title. An assignment of an account, in whole or in part, 
may be made by oral agreement, without writing, if on a 
valid consideration. Where a note, bond, or other written 
obligation evidencing a debt, is assigned, the instrument 
must be delivered.’ 


2 Schoul. Per. Pr., Vol. 1, Sec. 73. 6 Schoul. Per. Pr., Vol. 1, Sec. 77; 5 Wheat. 


386 Mich. 266 (1891) 7 Wall. (U. S.) 118 (U. S.) 277 (1820). 
(1868). 751N. H. 407 (1871); see The Law of Con- 
4See The Law of Commercial Paper: tracts: Form of Assignment. 
General Remarks; Negotiation. 883 N. Y. 318 (1881). 


5 Cent. Dict. 
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PARTIES 

30. An assignment generally involves the existence of 
three parties: the person owing the obligation, or debtor, the 
creditor, or assignor; and the person to whom the right is 
transferred—the assignee. The debtor, however, plays no 
part in the transaction other than that he is entitled to 
notice.” As between the assignor and the assignee, the 
transaction is complete when the instrument of transfer, or 
the acts which constitute an assignment, has been executed, 
but the assignee’s right is an imperfect one until the debtor 
has been notified. Moreover, his inchoate right will be 
defeated if the debtor pay, or offer bona fide to pay, the 
assignor before receiving notice of the assignment. After 
having been notified, however, his obligation is toward the 
assignee, to whom alone a payment in discharge of the 
indebtedness can be made. In some of the United States, 
the rule as to notice is not so strict. In such jurisdictions, 
the assignee may prevent a payment by the debtor by giving 
notice of his title, and this, although the rights of subsequent 
attaching creditors have intervened. Notice need not be 
formal; it may be actual or constructive. Where the rights 
of parties are conflicting, those affected with notice of any 
kind cannot take advantage of want of notification of the 
other parties.*° 

An assignee takes the right assigned subject to any 
equities that may exist between the original parties. If the 
debtor were able to set off some obligation due him by the 
assignor against the assignor, he may equally well set it off 
against the assignee. On the other hand, the assignment is 
presumed to include any collateral security that the assignor 
may have received as indemnity against non-payment.” 


ENFORCEMENT OF ASSIGNEE’S RIGHTS 
381. At common law, when the assignee proceeded to 
enforce his rights, suit had to be brought in the name of the 
assignor for the benefit of the assignee. Statutes, in many 


210 Conn. 444 (1835). 1140 N. Y. 181 (1869); 38 Cal. 263 (1869). 
1010 Paige (N. Y.) 409 (1843); 4 Metc. (Mass.) 594 (1842); 10 Conn. 444 (1835). 
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jurisdictions, now enable the assignee to sue in his own 
name on the ground that he is the real party in interest. In 
others, it amounts to little more than a requirement that the 
name in which the suit is brought shall be that of the 
assignor.”’ 


REGISTRY 


82. In some of the United States, assignments, wheré 
no delivery of the property has been made, or where the 
property is incapable of delivery, are required to be recorded 
to give them priority.** An assignment of a patent or copy- 
right must be registered.** 

The principles of assignment in general comprise an 
important part of the law of contracts, wherein assignable 
interests and the rights of parties to assignments are fully 
treated.** 


1214 Tl. 33 (1882); 44 Pa. 356 (1863). 15 See The Law of Contracts: Persons not 
1317 R. I. 183 (1892); 152 U. S. 634 (1898). Parties to Contracts, Assignment. 
14 Rapalje & Lawrence Law Dict., p. 88, Sec. 3. 


THE LAW OF WILLS 


DEFINITIONS AND KINDS 


1. A will, or testament, is the disposition of one’s 
property to take effect after his death; it is the legal declara- 
tion of a man’s intention that he wills to be performed after 
his death. The words wz// and testament have the same 
meaning, the former being most commonly used, though 
this kind of instrument is generally referred to as a dast 
will and testament. 

The maker of a will is called the /esfafor, if a man, and 
a testatrix,if a woman. A devisee is one to whom real estate 
is given by will; while a /egatee is one to whom personal 
property is given; and a devise and bequest are gifts of real 
estate and personal property, respectively. 


2. A codicil is a supplement to a will. It is used either 
to dispose of property which was not disposed of in the 
original document, because omitted or acquired subsequent 
to its date, or to make a new disposition of part or all of 
the property disposed of in the will. It is practically a new 
will as to the ground which it covers, and may be written 
on the same sheet of paper with the original will, or annexed 
to it in any way, but may also be a separate writing or instru- 
ment. Nevertheless, it is a part of the will, and must be 
read into it; and it and the main instrument constitute 
together but one will and testament. This is true, no matter 
how many codicils there may be. 


3. There are two kinds of wills, wrztten and unwritten, 
the latter being technically designated as nuncupative, a kind 
that is of rare occurrence, permitted only in a few instances. 

For notice of copyright, see page immediately following the title page 
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A written will is, in most cases, essential to a valid disposi- 
tion of property. In England and in most of the United 
States, statute law requires that all wills, except in a few 
instances, shall be in writing and formally executed in the 
presence of witnesses. 

In some states, there are still recognized the mystic 
testament,’ which is a written instrument by which a 
person disposes of his property and seals it in an envelope 
in the presence of witnesses, and the holograph will,’ 
which is one written entirely by the testator, dated and 
signed by his own hand, and, being so written, formerly did 
not need the formality of attestation by witnesses; but in 
most of the United States, the statutory requirements apply 
to all wills alike, and these peculiar testaments are unknown. 


FORMAL REQUISITES 


4, The old distinctions required in disposing of the 
different kinds of property have been done away with 
almost everywhere, and real and personal property are dis- 
posable in the same manner and with the same formalities 
which are prescribed by statute, but vary in minor particulars. 
Generally, a will must be written; it must also be signed by 
the testator, unless prevented by the extremity of his last 
illness, or by some one in his presence and at his direction, 
and must be subscribed and attested, or at least proved by 
witnesses, usually two or three. If any of the statutory 
requirements be neglected, the will is of no validity. 


EXECUTION 


The execution of a will is the performance of all the con- 
ditions necessary to make it valid. It does not refer to the 
actual writing of the instrument, but to its proper signing, 
attestation, publication, and acknowledgment, when these are 
necessary. In Pennsylvania, where signing only is required, 
“the execution of a will, or other testamentary writing, 


1 La. Civ. Code, Art. 1,574, 5 Mart. (La.) 182 (1826). 2 Laws of Nev., c. 111 (1895) 
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consists in the act of signing it, in the mode prescribed by 
the statue, with the intention, and for the purpose of render- 
ing it valid and operative as the will of the person signing, 
or by whose direction and in whose presence it is signed.’’* 


SIGNING 

5. The proper method of signing a will is to have the 
testator write his own name in full, or at least his Christian 
name and surname; but a will will be valid though signed 
only with the testator’s initials, or his Christian name, 
though a sealing is not a sufficient signing.* The signature 
should also be written with the testator’s own hand; but 
this, of course, is controlled by the necessities of the case. 
If, from illness, infirmity, or lack of education, the testator 
be unable to write his name, he may make a mark, or cross,* 
and he may even do this, though able to write, in the 
absence of statutory prohibition. When a will is signed 
with a mark, or cross, the testator’s name should be written 
around it, for the sake of identification; but the writing of a 
wrong name will not invalidate the will. In case of illness, 
feebleness, or other disability, the hand of the testator may 
be guided by another in tracing his name, or making his 
mark;* and this may be done without a precedent request 
from the testator, though it is better to ask him if he wish 
assistance. 

In some states, the name of the testator may at his 
request be written by another; and, in such case, that fact 
need not be stated, though it is better to do so: for example, 
AB, by C D, at his request; or C D, for A B, at his request.’ 
It is also provided by statute in some states, that where the 
testator is prevented from signing by the extremity of his 
last illness, no signature is necessary... 


6. Place of Signing.—In the absence of statute, the 
place of signing is immaterial, provided there be a clear 
intent that the signature was intended to apply to and 


359 Pa. 501 (1860). 6 61 Pa. 196 (1869). 
4140 Ill. 649 (1892); 107 Iowa 723 (1898). 730 Pa. 218 (1858). 
513 Pa. 396 (1850). 


4 THE LAW OF WILLS §8 


authenticate the whole will, and not merely the portion 
preceding the signature; it has been held that a will without 
a signature, but commencing: “I, A B, do hereby declare 
this to be my last will and testament,’’ published in the 
presence of the attesting witnesses, was sufficiently signed.° 

In many states, a will must be signed at the end; when 
this is the case, a signature which does not follow the last 
testamentary declaration is insufficient, and the will so signed 
is invalid; for example, when the testator appoints executors,” 
or gives his reason for making bequests,” in a clause follow- 
ing his signature. But the signature need not be placed at 
the physical end of the document in all cases. If the por- 
tions following the signature be intended to be inserted 
before it, and are so marked, or if there’ be added remarks 
not of a testamentary nature, such as the date of the execu- 
tion,** the will will be valid. 

A codicil, though read into the original will, is not an 
integral part of it; and, consequently, the appending of an 
unsigned codicil, even on the same sheet of paper, will not 
invalidate a will.” 


7. The acknowledgment of the testator’s signature is 
a substitute for his signing in the presence of the sub- 
scribing or attesting witnesses, and is necessary only where 
such witnesses are required, and the will has not been signed 
in their presence.” It need not be in any set form of words; 
it is sufficient for the testator to say “this is my will,” or 
“this is my signature,’’ or to answer in the affirmative to a 
question whether it be his will or signature;** and, if the will 
be actually signed by the testator, his mere production of it 
for the purpose of having the witness attest it is a valid 
acknowledgment.” 


8. The publication of a will is the declaration by the 
testator in the presence of witnesses that the instrument is 


8 21 Vt. 256 (1849). 1231 Pa. 246 (1858). 


9118 Pa. 37 (1888). 1347 Conn. 450 (1880). 
106 Pa, 409 (1847). 1479 Ky. 607 (1881). 


1179 Ky. 607 (1881); 15 Pa. 281 (1850). 15 33 Ohio St. 598 (1878) 
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his will.** It differs from an acknowledgment in that it does 
not take the place of signing in the presence of witnesses, 
but is an independent formality, and only necessary when 
expressly required by statute. Itneed not be made verbally; 
anything which calls to the attention of the witnesses that 
the instrument is the will of the testator, such as a mere 
gesture of the hand or a nod of the head in answer to a 
question, is sufficient. 


SEAL AND DATE 


9. <A seal is not essential to the validity of a will, except 
in Nevada; nor need a will be dated, except it be provided 
by statute; but as a date is of great importance in establish- 
ing the fact that an instrument is the /as¢ w7// of the testator, 
when more than one are produced, as well as its validity, 
when the testator has become insane, or otherwise incapaci- 
tated, or undue influence is claimed, it is safer to insert it. 


ATTESTATION AND SUBSCRIPTION 


10. These words have quite different meanings. Aftes- 
tation is the act of the senses, subscription the act of the 
hand. To attest a will is to certify the fact that it was 
published as such, or that the testator acknowledged his 
signature, or that the witness saw him sign; to subscribe a 
will is merely to write on the same paper the names of the 
witnesses for the purpose of identification.*’ Neither is 
necessary, unless required by statute. 

In the absence of special statutory provision, a formal 
attestation clause is not requisite; all that is necessary is the 
use of the words wz7tness and attest; and even the mere sign- 
ing has been held sufficient.** The testator must request 
the attesting witnesses to sign; but he need not do so 
expressly. Any act which indicates that such is his desire, 
or an answer to a question, is sufficient. The witnesses 
need not sign on the same sheet on which the will is written. 


1636 N. J. Eq. 597 (1883). 1740 Ky. 117 (1840). 18 140 Ill. 649 (1892). 
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11. In England, and in most of the United States, sub- 
scribing witnesses are required. In Pennsylvania, the law 
on this point is so peculiar as to require special mention. 
In that state, as a general rule, a will need neither be pub- 
lished, acknowledged, attested, nor subscribed,**® but it must 
be proved by the oaths or affirmations of two or more com- 
petent witnesses who will swear to the testator’s hand- 
writing,*® where there are no subscribing witnesses, or where 
the subscribing witnesses cannot be produced.*”* A will thus 
proved will be sufficient to pass real estate as well as per- 
sonal property. 

But a devise or bequest for religious or charitable uses is 
void, unless the will be attested by at least two credible and 
disinterested witnesses. If a will be written by a third per- 
son, and signed by a third person, without stating that the 
testator so requested, or by a mark, then subscribing wit- 
nesses, or persons present when the will was executed, must 
be produced; otherwise, there can be no sufficient proof. 
Thus, in Pennsylvania, where a testator had given complete 
directions for the drawing of his will, which had accordingly 
been put in writing in his lifetime, and he was prevented by 
the extremity of his last sickness from either signing it him- 
self or giving express directions to another to sign it for 
him, it was held that the will was a good one, if otherwise 
established;*” and as late as 1894, in that state, an unsealed, 
unattested scrap of paper, without date, although signed, 
which was found in the bedroom of one who had just died 
by his own hand, was declared to be testamentary in form 
and intended to take effect as a will.” 

From the foregoing, and numerous other cases, the 
general principle may be deduced, that when a signed 
paper is found to have remained in the writer’s posses- 
sion up to his death, which contains a disposition of 
his estate in testamentary form, it is a good will, in 
Pennsylvania. 


19] Watts (Pa.) 463 (1833) . 2297 Pa. 485 (1856); 123 Pa. 545 (1888); 131 
2080 Pa. 170 (1875); 1S. & R. (Pa.) 255 (1815). Pa. 220 (1889); 190 Pa. 408 (1899). 
21] Dall. (Pa.) 94 (1784). 23164 Pa. 373 (1894). 
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READING OVER 


12. If a testator be blind, or, through ignorance, be 
unable to read or understand the language of a will written 
by another, it should be read over and explained to him 
before he signs it, to avoid imposition;™ if it be written in a 
language he does not understand, it should be accurately 
translated and fully explained. Unless required by statute,, 
a will need not be read to the subscribing or attesting 
witnesses. 


WHAT LAWS MUST BE COMPLIED WITH 


13. The validity of a will, so far as personal property is 
concerned, is determined by the law of the place where the 
testator was domiciled (that is, where he was regarded in the 
eye of the law as having his true, fixed, and permanent home, 
to which, whenever absent, he has the intention of return- 
ing),** no matter where the property may be, since personal 
property, wherever actually situated, is regarded in law as 
being situated where its owner is; but so far as real estate 
is concerned, the law of the place where the real estate is 
situated governs. It is therefore advisable in all cases to 
execute a will with all the various formalities required in 
different localities, unless it be certain that the testator owns 
no property outside of the state where he is domiciled; and 
even then it is safer to observe these formalities, since he 
may subsequently acquire property elsewhere, which the will 
may not be sufficient to validly dispose of. 


HOW A WILL SHOULD BE WRITTEN 


14. A will should be legibly written, any language which 
the testator understands being permissible; even though he 
be ignorant of the language in which it is expressed, if the 
intention be stated with correctness, it is sufficient. It may 
be written on several sheets of paper, and a signing and 


249 Md. 540 (1856). 
2510 Mass. 491 (1813); 4 Barb. (N. Y.) 505 (1848); 5 Metc. (Mass.) 587 (1843); 74 Ill. 
812 (1874); 58 Conn. 275 (1890); 3 Ch. (Eng.) 192 (1892). 
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attestation on the last sheet will be sufficient, if intended to 
apply to all. A will written in lead pencil, or one type- 
written or printed, fills the requirements of a written will. 


NO SPECIAL FORM OF WORDS REQUIRED 


15. Formerly, certain technical words were necessary to 
make a will operative in respect of particular species of 
property, devise being the technical verb by which to dispose 
of real estate, and degueath being the technical word of dis- 
position of personal property. For the supposed sake of 
clearness, and to avoid possible technical hindrances to the 
intended disposition, the word gzve was usually added; so 
that the full form of expression by which the testator’s prop- 
erty in general was disposed of, was “give, devise, and 
bequeath,’’ to which was frequently added “‘all my property, 
real, personal, and mixed.’’ ‘These expressions are still 
used, but they have largely lost their technical meaning, the 
object of the testator being of prime importance; and a will 
will be effectual to dispose of personal property if it 
“devises” it, as will be a will which “bequeaths’’ real 
estate. 

The terms devise and bequest, used as names to denote the 
thing given by will, have also a similar technical meaning, 
which is likewise lost; and although they should be used 
with their appropriate meanings, a devise of personal prop- 
erty and a bequest of real estate will be equally valid, and 
will be given effect according to the true intent of the 
testator. 

Consequently, no special form of words is necessary to 
be used in drawing up a will;** any instrument which clearly 
evinces a testamentary intent will be given that effect if the 
formal requisites have been complied with; for example, a 
mere letter expressing the wishes of the testator to be 
performed after his death, a memorandum of such wishes 
addressed to no one in particular, and the like. An instru- 
ment in the form of a deed will be given effect as a will if 


26 10 Phila. 528 (1872). 
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testamentary and executed with the formalities of a will. 
But the instrument must be a completed and final one, and 
not merely a preliminary. draft, and it must be clearly 
intended to take effect only on the death of the maker. 
It is preferable to use the old formula “I give, devise, and 
bequeath all my property, real, personal, and mixed, what- 
soever and wheresoever situated, to,’’ etc., to avoid the possi- 
bility of dying intestate as to part of the estate. 


» 


16. Other technical terms should be studiously avoided 
by laymen; for when such terms are used, the law insists 
upon their having their legal effect, and that, owing to the 
ignorance of it by the draftsman, often results in defeating 
the real intent of the testator. “The jolly testator who 
makes his own will,’’ is a favorite with the lawyers, on 
account of the business he makes for them; and novices in 
the art of drawing wills furnish many cases for the legal 
profession and the courts. Unless, therefore, the intended 
disposition is very simple, the drawing of wills should be 
entrusted to lawyers. 

An example of a legal disposition of a man’s estate, 
notable for simplicity and brevity, is furnished by a will 
probated in January, 1901. Not counting the testator’s 
signature, it contained only eighteen words, and would have 
been valid with the first five omitted, as follows: ““This is my 
last will. I leave all my property to my wife and make her 
my executrix.’’®? Even the expression, ‘This is my last will,” 
is unnecessary in view of Lord Mansfield’s remark in 1775 
(which is the law today) that “it is not necessary that the 
testator should declare the instrument he executed to be his 
last will.’’ It is not necessary to the validity of a will that 
it appoint an executor.” 

A will to take effect in the alternative is a good one, as 
where a testator made a will in November, 1871, and another 
early in January, 1873, and later made a codicil declaring his 
November will to be his last will, should he die before the 


27 Will of D. E. Olmstead (Williamsport, 28107 Iowa 723 (1898), citing 8 Bur. (Eng.) 
Pa.). (1775). 
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first of March, 1878, otherwise the January will to be his last 
one; he died January 23, 1873, and the’ November will was 
declared to be his last one, the court intimating that in such 
a case, the alternate wills should be distinctly identified and 
the contingency definitely stated.” 


17. There are, however, some special provisions that 
must be inserted to effect special dispositions of property. 
If it be desired to give a life interest only to a devisee or 
legatee, care must be taken that the property be given to 
some one else after the life estate terminates, and that it be 
not given to the hezrs or tssue of the life tenant, for other- 
wise the law will give the latter the entire estate, absolutely. 
If the object be to give the legatee or devisee the income of 
the estate only, without any control over the principal, it 
must be left to some one else zz trust for him. If intended 
to prevent the income from being liable for the debts of the 
devisee or legatee, it should be left to some one else in trust 
for him, with directions to pay over the income to him only, 
and an added clause to the effect that the income “‘shall not 
be liable to anticipation, nor to the debts or liabilities of the 
said devisee or legatee, either now due or hereafter to be 
contracted, and his receipt to be the only discharge for the 
same.’ If the intention be to exclude a husband from any 
share in a devise or legacy to his wife, the devise or legacy 
should be expressed to be for her sole and separate use, free 
from the control of her husband she may now have, or may 
hereafter marry. If the desire be to dispose of any property 
over which the testator has only a power of disposition, that 
purpose should be expressed in the will; for, although in 
many states a general disposition of all the estate of the 
testator includes such property, there are states in which the 
common-law rule, which required specific mention of such 
property to effectually dispose of it, still prevails. 


2974 Pa. 69 (1873); 100 Pa. 612, 613 (1882), 
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WILL MUST DISPOSE OF PROPERTY 


18. In the absence of statutory provisions to the con- 
trary, a will must dispose of the property of the testator, at 
least in part; and an instrument which makes no such dispo- 
sition, though executed with all the formalities of a will, will 
not be given effect as such. Thus, a paper executed with all 
the solemnity and formality of a will, naming a guardian for 
children, but not disposing of any property, nor having any 
posthumous effect, has not the necessary testamentary ele- 
ments, and is not entitled to probate as a will.°° 

But an instrument which simply appoints an executor and 
authorizes him to sell real estate is a will; for, in such case, 
there is an implication that the maker’s property is to 
descend and be distributed in accordance with the intestate 
laws of the particular place.** A letter to an undertaker, 
however, authorizing the cremation of the writer’s body, and 
saying: “‘My brother P will take charge of the estate, and 
be the sole administrator, without bonds, to trade, sell, or 
occupy, aS may seem to him fit,’ was held not to appoint an 
executor, nor make any devises, and, consequently, not to 
be entitled to probate as a will.** 


'NUNCUPATIVE WILLS 


19. An unwritten, or oral, will is technically termed 
nuncupative. It is proved by the recollection of witnesses 
of the verbally expressed desire of the testator as to the 
disposition of his property. Resting thus entirely on oral 
evidence, such a method of disposing of property naturally 
opened a wide door to fraud and imposition, and at the most 
left a strong suspicion of uncertainty as to the testator’s real 
desires, even when the witnesses were honest. It was con- 
sequently allowed, even at common law, only as to personal 
property, and even then only when the testator was in the 
extremity of his last illness, or under circumstances equiva- 
lent thereto; for example, in the military or naval service, 


3014 Pa. 384 (1850); 46 Pa. 405 (1864); 169 %117 Hun (N. Y.) 72 (1879). 
Pa. 496 (1895). 32118 Cal. 428 (50 Pac. Rep. 541, 1897). 
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or on the eve of execution of death sentence, and was 
requiredto be reduced in writing as soon as practicable 
thereafter. 


20. Nuncupative wills are now prohibited by statute in 
many states, except in special instances. By the Pennsyl- 
vania statute, which is a fair sample of the rest, such a will 
can dispose of personal property only, and can only be made 
“in the last sickness of the testator and in the house of his 
habitation or dwelling, or where he has resided for the space 
of ten days or more, next before the making of such will, 
except where a person shall be surprised by sickness, being 
from his own house, and shall die before returning thereto’’; 
and where the amount bequeathed exceeds one hundred 
dollars, proof is required that the testator bade the persons 
present to bear witness that such was his will; all the 
requisites mentioned must be proved by at least two 
witnesses who were present. Excepted from the operation 
of this statute are mariners at sea and soldiers in actual 
service, each of whom may dispose of his wages and per- 
sonal estate, as at common law, such persons being regarded 
as in peril.*° 

Generally, lands cannot be disposed of by a nuncupative 
will; but, in Ohio, itis held that, under the statute law of that 
state, a nuncupative will made and proved in conformity 
thereto is sufficient to pass title to lands.** In Texas, also, 
the same statutory power exists. 

The material facts surrounding the making of a nuncupa- 
tive will must always be proved with exactness, as such wills 
are regarded with disfavor; and in order to entitle them to 
probate, each essential point must be established beyond 
doubt, more particularity being required than in the case of 
a. written will. 

TESTAMENTARY CAPACITY 
21. As a general rule, any one of sound mind who is 


under no constraint, and who is of mature age, can dispose 
of his property, real and personal, by will. Formerly, certain 


33 Act of Apr. 8, 1833 (Pa.), P. L. 249. 3412 Ohio St. 381 (1861). 
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classes of criminal convicts were incapable, by law, of dis- 
posing of their property by will, but, in the United States, 
the provisions in the national and state constitutions abolish- 
ing corruption of blood and forfeiture of estate, beyond the 
‘life of a person, for attainder of treason, or felony,** assures 
to all criminals, including a suicide and one under sentence 
of death, the right of disposition of property by testament. 


22. Aliens, too, were formerly incapable of holding or 
transmitting property, real or personal, but legislation has 
long since removed such disabilities, subject, in some places, 
to compliance with certain formalities. Fora century in Penn- 
sylvania, aliens have been capable of acquiring real property 
by devise and descent, and of disposing of the same, as 
well as of disposing of personal property, by will or other- 
wise, in the same manner as a citizen may do.** 


23. An infant is incapable of making a will. By the 
statutes of a majority of the United States and of England, the 
age of maturity is twenty-one years, and the will of a person 
under that age is invalid. Ina few of the states, an earlier 
age is fixed as the time when incapacity in an infant ceases. 
In California, Connecticut, Dakota, Montana, Nevada, and 
Utah, eighteen years is the age at which a person may make 
a will,°*’ while other states have designated a still earlier age 
as the time of mature discretion.** In some states, a dis- 
tinction is made between the sexes, as in New York, where 
the age of testamentary capacity in males is fixed at eigh- 
teen and in females at sixteen. 


24. Married women are now, by the legislative enact- 
ments of many of the states, possessed of unlimited testa- 
mentary power; and they may thus dispose of whatever 
property they are permitted to hold by the law of the state 
in which they live.*® In some states, this power is given to 


35 Const. U. S., Art. III, Sec. 3. 38 See La. Code, Secs. 1,476-7 and Gen. 


36 Act of Feb. 23 (Pa.) (1791); 3 Sm. L. 4, Stat. Ky., c. 118, Sec. 3. 
Sec. 1. 39 Act of Apr. 8, 1833 (Pa.), P. L. 249. 
37 See Statutes of states named. 4079 Pa. 377 (1875); 181 Pa. 228 (1890); 53 
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married women by implication, but, in most states, it is con- 
ferred by,,the express language of the statutes. The latest 
enlargement of a married woman’s capacity in Pennsylvania 
was by the statute of 1898, which gives her the same right 
as an unmarried woman to acquire and dispose of all kinds 
of property, subject to a disability to mortgage or convey 
real estate, unless her husband join in the indenture.* 


25. <A person of uzsound mind is incapable of making a 
will, if the unsoundness affect the disposition of his prop- 
erty;*? but if it do not, either wholly or in part, he is 
possessed of testamentary capacity to the extent that his 
mind remains unaffected.** Moreover, temporary insanity, 
or mania as it is called, which lasts only for a season and is 
succeeded by lucid intervals, though it wholly destroy the 
mental faculties during the attack, will not affect testa- 
mentary capacity, unless it exist at the time when the will 
is executed.** Unsoundness of mind at that time is the 
proper test of capacity. If one be insane when the will is 
drafted under his direction, but execute it when sane, it is 
valid; if sane when it is drawn, but insane when he executes 
it, it is invalid. 

26. Whena man is wholly insane, or is insane to such a 
degree that his general faculties are affected, he is incapable 
of making a will. But it is now well established that partial 
unsoundness of mind, not affecting the general faculties, and 
not operating on the mind of the testator in regard to his 
testamentary dispositions, is not sufficient to establish his 
incapacity to will.** 


27. The most common instance of partial unsoundness 
of mind is what is known as an zzsane delusion, that is an 
unfounded and irrational idea with regard either to the 
natural objects of the testator’s bounty, whom he disap- 
points, or to those whom he favors by. his will, which 
cannot be removed by argument or proof, and which is the 


41 Act of June 8, 1893 (Pa.), P. L., p. 344. 4453 Md. 376 (1879); 45 N. J. Eq. 726 (1889) 
421] Phila. 247 (1851). 45165 Pa. 586 (1895); 178 Pa. 57 (1896). 
4311 Phila. 186 (1876); 45 Ill. 485 (1867); 48 N. J. Eq. 566 (1891). 
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actual cause of the disposition made by his will.*® An 
instance of this is a father’s belief that his children have 
attempted to poison him, there being no evidence of any 
such attempt, by reason of which he omits them from his 
will.*” But, if such a belief be merely based on mistaken 
ideas, without any impairment of the faculties, they will not 
establish mental incapacity, though the testator, through 
sheer obstinacy, refuse to let himself be argued out of 
them. 

Beliefs in the supernatural cannot be reckoned as znsane 
delustons, though they affect a man’s disposition of his prop- 
erty,*° unless they be clearly irrational, or result in securing 
a benefit to individuals; in the latter case, they belong to the 
category of undue influence. A belief in any religion is not 
of itself an insane delusion,*® nor is a belief in witchcraft or 
spiritualism. If an insane delusion do not affect the will, 
it is no proof of incapacity. 


28. Mere feebleness of mind is not incapacity; the fact that 
a person’s mind has lost some of its former vigor or capacity 
from age or disease, or was never as strong as the normal 
mind, is not necessarily sufficient to impeach his testamen- 
tary capacity. The test of the capacity of a weak or feeble- 
minded person is whether he understood what he was doing, 
in making a will, and whether he grasped every detail of his 
act and made a rational disposition of his estate. 

It is much the same with a person very ill, or in a dying 
condition; if, when aroused, he act with a clear intention of 
mind, showing discrimination, the capacity to make a will is 
sufficiently disclosed. 


29. Other classes of insane persons who are incapable of 
making wills are zdzots and utter zmbeciles, no matter how they 
became such; the disability of such needs no explanation. 


30. Persons born deat, dumb, and blind were formerly 
classed as idiots, and capacity to dispose of property by will 


4645 N. J. Eq. 726 (1889); 48 N. J. Eq. 566 4890 Ky. 28, 29 (1890). 
(1891); 53 Md. 376 (1879). 4945 N. J. Eq. 726 (1889). 
4738 N. J. Eq. 211 (1884). 
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was denied them;*’ those similarly afflicted by accident 
were treated more liberally and were presumed capable, 
unless the contrary were proved. Slindness alone does not, 
of itself, incapacitate, if it do not appear that deception 
was practiced on the unfortunate;** nor is a deaf mute dis- 
qualified merely by reason of his infirmity, because such a 
person may possess sufficient intelligence to form the proper 
intention and exercise just discrimination. So, one who is 
deaf, dumb, and blind is not disqualified by law, if there 
exist in him sufficient intelligence to perform a valid testa- 
mentary act, though this must be proved clearly by compe- 
tent witnesses. 


81. One under the intluence of liquor may be mentally 
deranged to an extent which destroys capacity while it lasts, 
and no testamentary disposition made while the derangement 
exists will be valid; but where a person has rallied from 
delirium produced by intoxicants, and his mind has cleared 
sufficiently to permit of his acting rationally, so that he 
comprehends what he is doing, his will is a good one.*” The 
proper test is the state of the mind at the time the will is 
executed. 


32. Cases of delirium from tever or other sickness are 
governed by a similar rule. It would be absurd to hold valid 
the will of a person made at a time when he was quite out 
of his mind from delirium, but many wills have been per- 
mitted by the courts to stand which have been made by 
persons very ill, who have just passed a period of delirium.* 


33. A form of insanity called dementia, very like idiocy, 
and in some cases resembling imbecility, which medical 
experts have failed to describe by any positive character- 
istics and which embraces a wide range of infirmity, is 
frequently mentioned as a cause which produces incapacity 
to make a will.“ Whether it be senzle dementia, existing in 
the aged, or dementia analogous to idiocy, the application of 


5041 N. J. Eq. 409 (1886). 531 Phila. 246, 247 (1851). 
5168S. & R. (Pa.) 489 (1821); 43 Pa. 73 (1862). 5446 Mo. 147 (1870). 
5235 N. J. Eq. 461 (1882); 38 N. J. Eq. 211 (1884). 
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the rules already stated as to unsoundness of mind, delirium, 
and mania generally will be applicable to ascertain capacity.** 


384. Undue Influence.—The will of a weak-minded 
person, or one whose faculties are impaired by age or dis- 
ease, may be attacked on the ground of undue influence," 
that is, influence which overpowers the will of the testator, 
and makes his testamentary disposition in effect that of ” 
another. The most frequent class of these cases is where 
the influence is used to secure a benefit for the one who 
exercises the influence; but this is not an essential feature. 
Instances are where a spiritualistic medium, or a religious 
or legal adviser, secures a bequest to himself, to the injury 
of the testator’s natural heirs, which the testator would not 
have given him, if left to himself. The question of insanity. 
does not arise in these cases. 


WHAT PROPERTY MAY BE DISPOSED OF BY WILL 


85. In the absence of statutory restriction, and of mental 
unsoundness and undue. influence, a testator may dispose of 
his entire property by will in any manner he pleases, 
although he entirely disinherit his children or the other 
members of his family. The harshness and inhumanity of 
a will is no proof of insanity or ground of interference. 
But in all English-speaking countries, certain limits are set 
to the testator’s power. ‘Thus, he cannot prevent his prop- 
erty from being sold or distributed for more than a life, or 
lives, in being (that is, in existence at his death), and 
twenty-one years thereafter, and, in some states, the period 
is less; he cannot direct the income to be accumulated 
beyond a certain period; bequests to charity or religion, 
to be valid, must be made a certain length of time before 
his death; and, in some states, he cannot give away to others 
than his children more than a specified portion of his prop- 
erty. The wife or husband, also, may generally claim a 
certain part of the property, though omitted from the will. 


5577 Ill. 408 (1875). 56 65 Pa. 379 (1870); 140 Pa. 182 (1891). 
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REVOCATION | 


36. As a will is of no. effect until after the death of the 
testator, and is subject at all times during his life to his 
desires, it may be changed or revoked at his pleasure, 
by his direct act, or without his desire, by the rules 
of law. This is called revocation. In most states, the 
mode of revocation is regulated by statute. Oral revocation 
is of no avail; and the power to revoke cannot be delegated 
to be performed by another after the testator’s death. 


387. The most effective method of revocation is by 
destroying the will; for example, by burning or tearing it, 
or by cancelation; but the destruction or cancelation must be 
by the hand of the testator himself, or in his presence and by 
his direction. The actual destruction of the instrument need 
not be effected; it was held sufficient to throw a will upon the 
fire, with the intention of burning it, though it was snatched 
away and preserved by a third party without the testator’s 
knowledge.*” But there must be some act done towards the 
destruction; a mere intent to destroy, not evidenced by any 
act, will not be sufficient; and, if the testator be stopped before 
he regards the revocation as complete, for example, before 
the will is torn completely across, it will be no revocation.” 

A will may be partially revoked; but a partial revocation 
in anticipation of making a new will, and intended to be 
contingent upon that, will be ineffective. 

A revocation induced by fraud, undue influence, or mistake, 
is not effectual; and the mere act of defacing a will without 
intending to revoke it, or under the misapprehension that a 
later will is good, will not operate as a revocation.” 

The same capacity is requisite to revoke a will as to make 
one.** A testator, while insane, cannot revoke an existing 
will;** and the tearing of a will, while suffering from delirium 
tremens, has been held not to be a revocation.°” 

A will may be expressly revoked by a subsequent will or 


$76 Ad. & Ell. (Eng.) 209 (1837). 807 Dana (Ky.) 94 (1838). 
583 B. & Ald. (Eng.) 489 (1820). 619 Gill (Md.) 169 (1850); 65 Cal. 19 (1884). 
5968 Md. 208 (1887). 62 (1893) P. (Eng.) 282; 3L. R. P. &. D. 37 (1878). 
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codicil; and without any express language to that effect a 
later will will revoke a former one, since the /as¢ will pre- 
vails to the exclusion of all earlier ones, and a codicil will 
revoke a former will in so far as its provisions are incon- 
sistent therewith. In a case where two contradictory wills 
were executed on the same day, both were held to be void; 
but it was said that if the two wills had presented any way by 
which the court could interpret a disposition, they would have 
been allowed to stand as one will. Where duplicate wills, 
executed on the same day are alike in their dispositions, the 
last does not revoke the first, but both operate as one will. 

A will may also be impliedly revoked in part by the alter- 
ation of the estate of the testator, or by the sale of a specific 
piece of land or personal property given to a devisee or 
legatee in kind. 

A will will be revoked in part by operation of law, on the 
marriage of the testator, or on the birth of a child, not pro- 
vided for in it. These causes of revocation are usually 
regulated by statute; and the various provisions on the sub- 
ject are so numerous and conflicting that a detailed account 
of them would be idle. 


REPUBLICATION 


388. A will which has been revoked, but not destroyed, 
may be republished, that is, declared a second time to be in 
effect; but this republication must be an act of as higha 
nature as that which effected the revocation.** Thus, while 
a will which has been canceled, but not destroyed, may 
probably be republished by a simple declaration; a will 
revoked by a written declaration may be republished only 
by another written declaration to that effect, and not by 
mere word of mouth,°* except in Pennsylvania.** A codicil 
expressly ratifying and confirming a will, either in whole or 
in part, will in so far amount to a republication, although 
the revocation were by marriage or birth of a child; but a 
codicil which does not expressly ratify and confirm will only 


637 Bro. P. C. (Eng.) 443 (1851). 652 Conn. 67 (1816). 
649 Johns. (N. Y.) 312 (1812). 662 Whart. (Pa.) 108 (1836) 
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republish the will so far as it is revoked by the act of the 
testator, and not so far as it is revoked by law. 

The revocation of a subsequent will is presumed to indicate 
an intention to republish a prior uncanceled one,*’ unless the 
latter were expressly revoked by the former, in which case an 
express republication is necessary. Vice versa, the republica- 
tion of a prior will revokes all subsequent wills and codicils. 


JOINT WILLS 


89. Two or more testators may, if they choose, unite in 
making a testamentary disposition of their property by a 
single instrument, known as a joint will, which is in effect 
the will of both or all, and, if properly executed, and intended 
to take effect upon the death of each, is entitled to probate on 
the death of either as his separate will. Joint wills are rarely 
made, except by tenants in common, for the purpose of dispo- 
sing of the common property;** but they may also include prop- 
erty not owned in common. Such wills are revocable by 
either testator as to his own property, and a revocation by one 
will not affect the disposition made by the other, or others.** 


40. Mutual Wills.— Mutual, or reciprocal, wills, as 
they are sometimes called, are joint wills, providing that on 
the death of either, his property shall go to the other. They 
are most common between husband and wife, and brothers 
and sisters. They are revocable by either party, as to his 
property, unless, perhaps, the benefit to the survivor be 
inseparable from the other provisions, in which case they 
are irrevocable, if the survivor accept the benefit. But if 
they be in effect double wills, and the provisions are not 
inseparable, acceptance of the benefit will not prevent the 
survivor from revoking the disposition of his property.” 
Mutual wills may consist of two separate and disconnected 
instruments; and, even when consisting of but a singie 
instrument, may be made to operate upon the death of the 
testator who may die first.” 


672 Dall. (Pa.) 266 (1796); 72 Tex. 281 6992 (Ky.) 76 (1891). 
(1888) 70 136 Pa. 628 (1890). 
68 39 Ohio St. 639 (1884). 7126 Conn. 452 (1857); 50 N. Y. 88 (1872) 
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In Pennsylvania, where husband and wife had executed 
wills in favor of each other, and by mistake each signed the 
other’s will, the husband dying first, it was held that the 
legislature could not pass a law reforming his will, because 
the rights of his heirs became vested on his death as an 
intestate.” 


CONTRACT TO MAKE A WILL ° 


41. A person may, for a sufficient consideration, bind 
himself to make a will in favor of another, to the extent of 
either the whole or a part of his estate; and, if he neglect 
to do so, the contract will be specifically enforced after his 
death. But if it concern realty, the contract must be in 
writing, or there must be a sufficient part performance to 
take it out of the statute of frauds.” 


LOST WILLS 


42, When a will, once known to exist, and to have been 
in the custody of the testator, cannot be found after his 
decease, the legal presumption is that it was destroyed by 
him with the intention of revoking it.“ But this presump- 
tion may be rebutted; and, if it can be proved to the satisfac- 
tion of the court that the will once existed, and was duly 
executed, but was destroyed or suppressed by fraud, accident, 
or mistake, or by the act of the testator when insane or 
otherwise of unsound mind, or by act of God, or inevitable 
accident, such as flood, fire, or tempest, its contents may be 
proved, as in case of any other lost instrument, and the will 
thus established may be admitted to probate.”” Some courts 
require proof of the whole will; others admit to probate 
whatever can be proved, though it be not all, and if the 
actual contents cannot be proved, proof of its substance is 
sufficient.”° The burden of proving a lost will rests on the 
party who seeks to establish it, or claims under it.” 


7267 Pa. 341 (1871). 75 62 Ind. 61 (1878); 40 Conn. 587 (1873) 


7390 Va. 728 (1894). 5 B. Mon. (Ky.) 58 (1844). 


7447 Ohio St. 323 (1890). 767 Dana (Ky.) 95 (1888). 
; 77120 Mass. 277 (1876). 
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THE LAW OF CONTRACTS 


(PART 1) 


INTRODUCTION 


DEFINITION 


1. A contract is “an agreement, upon sufficient con- 
sideration, to do or not to do a particular thing.’” 

This popular definition by Blackstone, while adopted by 
many authorities as good enough for practical purposes, has 
been criticized by others as not sufficiently comprehensive. 
Text-writers on this subject invariably explain and amplity 
the definition by careful and precise statements of the essen- 
tial elements of a contract, thus supplying any meagerness 
in the epigrammatic definition of the great commentator. 

A contract, specifically, is an agreement enforceable at 
law between competent parties, which creates an obligation 
between them, whereby each reciprocally acquires a right to 
whatever is promised by the other.’ 

In the formation of a complete contract it is essential that 
there be: (1) competent parties; (2) a lawful subject- 
matter, which includes a sufficient consideration (guzd pro 
guo); and (8) mutual assent. 


2. <A contract that is exact “is a pvomise, or set of 
promises, which the law will enforce’’;* thus, the binding 
engagement is signified. An obligation is practically 
equivalent to legal liability, or legal duty. “‘To create an 
obligation is the one object which the parties have in view 


12 Black. Comm. 442. 3 Poll. Cont. (6th Ed.), p. 1. 


24 Wheat. (U. S.) 656 (1819), quoting Pow. Cont., p. 6. 
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when they enter into that form of agreement which is called 
a contract;’”* | 

By obligation is meant “‘the relation that exists between 
two persons of whom one has a private or peculiar right to 
control the other’s actions by calling on him to do or forbear 
some particular thing.’’* 


3. The agreement must be ‘“‘an act in the law’; it must 
be concerned with duties and rights which can be dealt with 
by a court of justice.” Agreement, then, is ‘the expression 
by two or more persons of an intention to affect the legal 
relations of those persons.”” There is an agreement when 
two or more minds are united in a thing done or to be 
done, or when mutual assent is given to do or not to do a 
particular thing, called in law aggregatio mentium (meeting 
of minds). 

The result of the concurrence of agreement and obligation 
is a contract, concerning which it is well to remember all the 
essentials stated, and which are embraced in three proposi- 
tions from six constructed by an oft-quoted authority, who 
adds, “that a voluntary promise, without any other consider- 
ation than mere good will, or natural affection, to give to 
another a sum of money . . . and that he will be a debtor 
for such sum, is no contract, but a mere nudum pactum,’””* as 
it is called in law, meaning a naked promise—an undertaking 
or engagement without consideration. 


HISTORY 


4. Contracts are as old as civilization, and, in fact, one 
of the truest, indications theréof. In the earliest periods of 
the world’s history, engagement by contract was known and 
the student of classic pages finds illustrations at every turn. 
Ancient law, however, sanctioned the ceremony of ratifica- 
tion, rather than the engagement. No promise was binding 
if a trifling form were omitted; form and rites observed, no 
equitable defense could avail. 


4 Ans. Cont. (8th Ed.), p. 9. 7 Ans. Cont. (8th Ed.), p. 3. 
5 Poll. Cont., p. 4. 842 N. Y. 497 (1870), quoting Com, Cont., p. 2. 
SPolls Conty Duce 
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5. At the Roman law, the most important and latest 
surviving form of verbal contract was the stipulation, con- 
sisting in its ceremonial part of question and answer. The 
words were, “Such and such things do you promise?”’ and 
the reply was, “‘I do promise,” and it was of this interroga- 
tion and assent that proof was required by law; informal 
agreements gave no right of action.*® In the written con- 
tract, the formal act was the transfer of the sum due from ’ 
the day book to the debit side of the ledger, a book account 
regarded by the Romans with peculiar respect. Upon the 
break up of the empire, Roman law was blended with bar- 
barian custom in feudalism, but even in the earliest feudal 
communities the relation of lord and vassal was settled by 
express agreement at the time of investiture. In Anglo- 
Norman times, the equivalent of the stipulation was the deed, 
the most formal feature of which was the seal. 


6. The origin of the English doctrine of consideration, and 
of the employment of that word as a technical term of 
law, is enveloped in obscurity, but as early as the sixteenth 
century the phrase zudum pactum (naked promise) had lost 
its Roman meaning of an informal engagement not action- 
able, and had come to be used in the sense it has since 
retained in English law, merely a promise void of reciprocal 
advantage to the promisor; where, as it was frequently 
expressed, there was no guzd pro quo. The conception has 
continued to develop, until now the presence of a sufficient 
consideration 8 regarded as essential to the formation of a 
legal contract.’ 

So deeply rooted has this Aone become, that the mean- 
ing of the sealing of a deed—the ceremony that anciently 
fixed its status as a formal contract—is obscured by the 
maxim that ‘‘a seal imports a consideration.” History, there- 
fore, shows a continuous modification and relaxation of the 
ceremonial rules of contract until the fundamental idea is 
reached of the ‘meeting minds.’’ The ancient rule that a 


9 Maine Anc. L., p. 313. 10 Dialog. Doct. & Stud. II, c. 24. 
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valid contract, with certain few exceptions, must satisfy 
exacting forms, has given place to the modern view that, 
with certain exceptions, no conventional formula is required 
to validate a contract. Custom has yielded, as it always 
must, to the pressure of commercial necessity and con- 
venience. 


CLASSIFICATION 


7. Although the subject does not lend itself readily to 
complete analysis, various attempts have been made to 
classify contracts. The oldest known to the law was the 
division into formal contracts (deeds and recognizances) and 
informal, or parol (sometimes called simple), contracts. 
Owing to the growth of the subject, this analysis is no 
longer exhaustive; both classes are forms of express con- 
tracts and are herein so treated. 

An executed contract is one where the property or 
benefits thereby secured have passed into the possession of, 
and have become vested in, the respective parties. Thus, if 
A sell goods to B for cash, and the goods be immediately 
delivered and the price paid, the contract is said to be 
executed, and the title of the parties to what they have 
received is absolute.** 

An executory contract is one that conveys merely a 
right of action, as, if A agree to sell goods to B for a 
stipulated sum and deliver the same at a future date, each 
party acquires the right to sue the other if he fail to perform 
his part. When completely performed, the contract is 
executed. 

An executed contract must be carefully distinguished from 
a contract with an executed consideration, where one of the 
parties has done all that he was bound to do, leaving a 
liability on the other side only. 


8. A contract may be express or implied. An express 
contract is one where the parties making the same state 


112 Black. Comm. 443; 2 P. & W. (Pa.) 67 (1830). 
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the terms thereof by their words, or in writing.” An 
implied contract is one that arises under circumstances, 
which, according to the ordinary course of dealing and the 
common understanding of men, show a mutual intention 
to contract. 

Implied contracts are properly divisible into two classes: 
One, where a jury would have a right to infer from the acts 
and conduct of the parties that they intended to contract, 
and the other where the parties have not really entered into 
any proper contract at all, but where the law prescribes the 
rights and liabilities of persons who have entered into rela- 
tions, which render it just that one should have a right and 
the ether to be subject to a liability. Obligations of the latter 
kind are sometimes spoken of as quasi, or constructive, 
contracts. ”* 


ILLUSTRATIONS.—A writes to B, an inkeeper, offering to engage a 
room for a week at a certain price; B replies by letter, accepting A’s offer. 
This is an express contract. 

A, a traveler, puts up at B’s inn, occupies a room, and is served with 
meals without agreeing upon the price. Here it will be inferred from A’s 
conduct that he intended to pay for his entertainment. This is an implied 
contract. 

A, a guest at B’s inn, has valuable property stolen from him by B’s 
servants through no fault of A’s. Here the law has imposed upon B, 
as an innkeeper, the duty of keeping the property of his guests safe, 
and will compel B to make restitution to A for his loss. This is a con- 
structive, or quast, contract. 


1229 Pa. 465 (1857). 1377 N. Y. 151 (1879). 
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NATURE 
EXPRESS CONTRACTS 


OFFER AND ACCEPTANCE 


9. Every express contract has its inception in offer by 
one party followed by acceptance by the other. Upon com- 
munication of the acceptance, the contract is closed. The idea 
is expressed by the phrase, “It takes two to make a bargain.”’ 
No formalities are essential; the communications passing 
between the parties may be by word of mouth, letter, tele- 
gram, even by conduct, provided there be a meeting of minds 
and an intention to contract.* This is true even though the 
form adopted be not wholly intelligible without explanation. 

In one case a purchaser wrote a letter offering to purchase 
certain village lots; the agent for the property indorsed on the 
back of the letter the numbers of the lots and gave a copy of 
the same to the purchaser. It was proved that the agent made 
all his contracts in this form and always complied with them. 
The court held that there was evidence of a contract.** 


10. It is important, however, not to construe as a con- 
tract mere negotiations and counter proposals intended by 
the parties as mere preliminaries to the agreement. Where 
a contract is epistolary, consisting of a series of letters, con- 
taining inquiries, propositions, and answers, it is necessary 
that some point should be attained at which the distinct 
proposition of the one party is unqualifiedly acceded to by 
the other, so that nothing further is wanting on either side, 
to manifest that agervegatio mentium which constitutes an 
agreement, and that junction of wills in the same identical 
terms offered on the one side and concurred in by the other, 
which brings the transaction to a conclusion.** A contract 


141 Cush. (Mass.) 89 (1848). 166 Pa, Sup. Ct. 411 (1898), 
155 Watts (Pa.) 525 (1836). 
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may be collected from a series of letters or documents con- 
taining alternate proposals and agreements, but the last com- 
munication must be a distinct and unqualified consent to an 
equally clear proposal.” 


OFFER 

11. An offer is a proposition to do anything; as 
already stated, it is not binding until accepted. To make it 
effective, both parties must be bound; there must be promise 
for promise.” 

While making an offer the party can dictate the ¢zme, the 
place, and the terms of acceptance, but he cannot impose upon 
another person the duty of rejecting his proposition in any 
particular form. Thus, where an uncle and nephew wexe 
negotiating for the purchase of a horse by the uncle, and 
there was a misunderstanding as to the price, and the uncle 
wrote offering to split the difference, adding, “If I hear no 
more about him, I consider the horse is mine at thirty pounds 
fifteen shillings’’; to which no reply was sent; and the horse 
was afterwards sold to another party by mistake, it was held 
that there was no bargain to pass the property in the horse 
to the uncle.” 

Where the offer is limited to a fixed and definite time, the 
acceptance must be made within that time. Thus, where one 
has “until a certain day’’ to accept, the acceptance may be 
made on that day.”* Where no time for acceptance is pre- 
scribed by the offer, the acceptance must be within reasonable 
time, as after the lapse of such time it is no longer binding on 
the offerer.” 

It is frequently of great importance to know when accept- 
ance takes place and the contract commences, if the parties 
be at a distance from each other and be obliged to com- 
municate by post or telegraph. 


12. Acceptance. —The general rule is, that the accept- 
ance is complete from the moment that the answer is 


1793 N. J. Eq. 512 (1872). 2118 N. J. Eq. 315 (1867); 1 W.N. Cas. 
18 Bouv. Law Dict., Vol. II, p. 538. (Pa.) 460 (1875). 
194 Wheat. (U. S.) 225 (1819). 2298 Pa. 616 (1881). 


2011 C. B. N.S. (Eng.) 868 (1862). 
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despatched by the acceptor. And where an offer is made by 
letter and, accepted by the posting of a letter of acceptance 
in due time before notice of withdrawal is received, the con- 
tract is not impaired by the fact that a revocation has been 
mailed before the letter of acceptance is received.” Itis not 
even essential to the completion of the contract that the 
answer be actually received by the proposer. While this 
seems a hardship, since the acceptor might at least take the 
risk of his acceptance going astray, yet, the courts have 
acted on the assumption that there must be a moment when 
the transaction is to be regarded as complete against both 
parties.” 


18. There is no difference in the rules as to contracts by 
correspondence, whether the same be conducted by means of 
the post office or by telegraph.** The acceptance, however, 
must be mailed or delivered to the telegraph office in due 
time, the postage or telegraph charges prepaid, and the letter 
or despatch directed to the proper address of the offerer.”’ 

Where an offer is made in one jurisdiction and the accept- 
ance takes place in another, it has been held that the place of 
acceptance is the place where the contract is made, and, 
consequently, the law of the latter place will govern the 
contract.”* Subject to what is laid down above as to 
contracts by correspondence, an offer to buy or sell, without 
more, is an offer in the present, to be accepted or refused 
when made. It may be withdrawn at any time, though that 
be at the next instant after it is made, and a subsequent 
acceptance will be of no avail.*® So, too, the acceptance of 
an offer that has been previously declined and has not been 
renewed is not binding on the offerer. An-offer is revoked 
by the death of the offerer before acceptance. 

While, as stated above, it is the rule that an acceptance of 
a proposal by correspondence is complete upon the posting 


231 Barn. & Ald. (Eng.) 681 (1818); 9 2642 U.C. QO. B. 115 (1877). 
How. (U. S.) 390 (1850); 149 U.S. 411 2742 Wis. 152 (1877); 88 Tex. 312 (1878); 
(1892); 2 Ch. Div. (Eng.) 463 (1876). 11 Pac. Rep. 441 (1886). 

2411N. Y. 441 (1854). 2815 R. I. 380 (1886). 

254 Ex. D. (Eng.) 216 (1879); 6 Wend. 29165 Pa. 402 (1895); 39 Wis. 62 (1875). 
(N. Y.) 103 (1830). 
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of the letter of acceptance, it is not so as to the revocation 
of an offer, which is ineffective until received by the person 
to whom the offer is made,” the theory of the law being that 
a person who makes an offer must be considered as continu- 
ously making it until he has brought to the knowledge of the 
person to whom it is made that it is withdrawn.** 


OPTIONS 

14. An option is a contract by which one party for a 
consideration receives from the other party the privilege 
either of buying from that other party or selling to him at 
a specified price, within a fixed time, the article or thing 
which is the subject of their contract. In the language of 
the merchant’s exchange, the option of se//ing is termed a 
put, and of buying, a call.” 

There is a class of offers which is loosely described as 
options, having all the features of such a contract except the 
consideration. A true optional contract is one in which one 
party for a valuable consideration promises to do one of two 
or more things at his own election or the election of the 
other party. The word option, which means merely choice, 
is indiscriminately applied to a choice between accepting 
or rejecting an offer, and a choice between alternative 
obligations. 


15. When in making an offer the proposer expressly 
promises and agrees to allowa given time to the other party 
to accept or reject his offer, if there be no consideration for 
this promise, the proposer may, nevertheless, revoke his offer 
at any time before acceptance by notifying the other party 
of the withdrawal of the offer.** This, as commonly 
expressed, “giving the refusal of a contract’’ for a speci- 
fied time, is not properly an option, but merely an wunac- 
cepted offer. It states the terms and conditions upon which 
the offerer is willing to enter into a contract within the time 
limited. 


30168 Mass. 200 (1897). 33159 Pa. 142 (1893); 56 Ill. 204 (1870); 171 
31 (1892) L. R. 2 Ch. D. (Eng.) 27. Pa. 109 (1895). 
32 Black’s Law Dict. 
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If the holder of the option, or refusal, elect, he must 
give notice to the offerer, and the accepted offer there- 
upon becomes a contract. If the acceptance be not made 
within the time fixed, then the offerer is no longer bound and 
the option is at an end. 

As a general rule, a quotation of prices by one merchant to 
another is not held to constitute either an offer to sell or an 
option to the person communicated with to purchase on the 
terms named in the quotation.** ‘To create an obligation in 
such a transaction, there must be an order for the goods at 
the price quoted followed by an acceptance of the order by 
the original maker of the quotation.** The mere statement 
of the price at which articles are held for sale will not be 
construed as an offer to sell; it merely expresses a general 
willingness on the part of the dealer to enter into negotia- 
tions for a positive contract.*° 

Where the offer, however, does more than simply quote a 
price, by making in addition thereto a distinct proposal to 
supply a given article for a certain time, a contract may arise 
upon the acceptance of such a proposal.*” The decisions 
upon this point are not clearly reconcilable, but, in the main, 
it may be said that if there be a fair and mutual engagement, 
sufficiently certain and definite in its terms to be intelligently 
acted upon by the parties, there is a contract.” 


ILLUSTRATION.—A coal dealer proposed in writing to furnish defend- 
ant’s steamers, which were making regular trips between certain ports, 
with coal at a price named for the year 1883. This proposition was 
accepted by the steamship owners, and coal was delivered until the 
summer of the year, when the owners sold the steamers and declined 
to receive coal thereafter. In an action to recover damages for the 
breach of the contract, the coal dealer was held entitled to recover.*® 


16. On the whole, it would seem that, in the cases where 
the courts have refused to enforce a general proposal and 
acceptance for the supply of an article, they have done so 
because of the uncertain and indefinite character of the agree- 


34 App. Cas. (Eng.) 552 (1898). $7155 Pa. 530 (1893). 
35155 Pa. 530 (1893); 186 Mass. 511 (1884). 38174 Pa. 597 (1896). 
3643 N. Y. 240 (1870). 39180 N. Y. 642 (1891). 
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nient.*° Where, however, there is a proposal to supply goods 
followed by a definite order fixing the quantity required and 
time of delivery, accepted by the proposer, the mutual 
obligation of the parties to perform the contract constitutes 
a consideration for the promise of each.** 

If. there be no consideration for the performance of a con- 
tract by one party, except the further performance by the 
other party with whom it is wholly optional whether he will 
perform or not, the contract lacks mutuality and is not 
enforceable.** The courts do not favor unilateral con- 
tracts.** But where the party holding the option has already 
given valuable consideration for the option, he may enforce 
the contract. In other words, if he have bought his option 
for value paid, he has bought a valuable right which he is 
entitled to enjoy.** Thus, where a man purchased of a firm 
a certain quantity of logs, then cut, at an agreed price, and 
also purchased another quantity of logs, to be cut, at another 
‘and smaller price, but reserved the right to refuse the latter 
if they did not arrive at a certain time, it was held that the 
price paid for the first logs, included a consideration for the 
right to exercise an option as to the latter part of the con- 
tract, and that the latter part of the contract was enforceable 
by the purchaser.** 

On the same principle, where a lease gives an option to 
purchase, it is presumed that the absolute part of the con- 
tract contains a consideration for the giving of the option. 


BIDS AT AUCTION 
17. Bids at auction are mere offers which may be 
withdrawn at any time before the hammer is down, which 
act constitutes an acceptance by the auctioneer as the agent 
of the owner. The seller may withdraw his goods or the 
bidder may retract his bid at any time before they are struck 


4036 La. Ann. 35 (1884); 93 Mich. 491 4328 N. J. Eq. 589 (1887). 


(1892); 1384 N. Y. 15 (1892). 4460 Minn. 330 (1895); 3 Humph. (Tenn.) 
4143 N. Y. 240 (1870); 61 Fed. Rep. 893 19 (1842); 15 Ohio C. C. 660 (1898); 46 
(1894); 5 Hill (N. Y.) 256 (1843). Pac. Rep. 426 (1896). 


4219 Minn. 535 (1873); see subtitle Mutu- 4564 Minn. 27 (1896); 18 N. J. Eq. 124 
ality infra. (1866). 
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off, since the blow of the hammer signifies the final consent 
of both parties and the completion of the contract.** It has 
been held that a sheriff had no right to prescribe conditions at 
a sheriff’s sale which deprived a bidder of his right to with- 
draw his bid.*’ 

So, too, an advertisement by an auctioneer of the sale of 
goods at auction is not a warranty to those who may go to 
the sale on the strength of the advertisement that the goods 
will actually be sold.** 


PUBLIC OFFERS BY ADVERTISEMENT 


18. An offer may be addressed to the public at large in 
such a manner as to become the basis of a valid contract 
upon performance of the conditions of the offer by any person 
who sees fit to do so. Such a contract may arise by public 
advertisement in the newspapers, mailed circulars, handbills, 
or even by public oral statement of the offerer; and may be 
either an offer of a reward for the doing of a specified thing, 
or an agreement to pay a sum to the person acting upon the 
advertisement upon the happening of a certain contingency.* 

As an illustration of the latter class, the noted ‘““Smoke 
Ball’ case may be cited.** There the proprietors of a medi- 
cal preparation called ‘The Carbolic Smoke Ball’’ issued an 
advertisement in which they offered to pay one hundred 
pounds to any person who contracted the influenza after 
having used one of their smoke balls in a specified manner 
and for a specified period. ‘The plaintiff on the faith of the 
advertisement bought one of the balls and used it in the 
manner and for the period specified, but, nevertheless, con- 
tracted influenza. It was held that these facts established a 
contract by the defendants to pay the plaintiff one hundred 
pounds in the event which had happened. 


19. The public ofter of a reward for any special service 
is A proposal which becomes a binding contract to pay the 
reward to the individual who acts on the offer and performs 
#63 Wall. (U. S.) 196 (1865). 4952 Pa. 484 (1866); 151 Pa. 200 (1892). 


4793 Pa. 308 (1854). 50 (1893) L. R.1Q. B. (Eng.) 256. 
48L, R.8Q. B. (Eng.) 286 (1873). 
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the service for which the reward is offered. The proposal 
need not be formally accepted by notifying the offerer.™ 
The person who makes such an offer shows by his language 
and from the nature of the transaction that he does not 
expect notice of the acceptance apart from notice of the per- 
formance. It follows from the nature of the thing that the 
performance of the condition is sufficient acceptance without 
the notification of it, and a person who makes an offer in an 
advertisement of that kind makes an offer which must be 
read by the light of that common-sense reflection.” 

An offer of reward may be limited by its terms to a special 
class of persons as “‘any bank officer,” etc., but, generally 
speaking, the rule is that the individual who performs the 
service is entitled to the compensation.** In a case where, 
by law, a reward was given to any person who should pursue 
and capture a horse thief, it was held that the owner himself 
of the stolen horse, who had captured the thief, was entitled 
to the reward.” 

The offer of areward, however, must be seriously intended 
to constitute a proposal.** Thus, where after an affray in 
which his son was killed and he himself severely wounded, 
a man was heard to remark that he would give two hundred 
dollars to have the perpetrators of the assault arrested, the 
remark was not considered a public offer, but merely a strong 
expression of the man’s feelings toward those who had 
injured him.” 


20. An offer of reward may be revoked at any time 
before any one has acted in reliance upon it, and the same 
notoriety should be given to the revocation that was given to 
the offer. If the offer be published, the withdrawal should 
be published likewise.*’ 

Like any other proposal, the offer of a reward lapses after 
the expiration of a reasonable time for acceptance. Such an 
offer is not indefinite; it is made to accomplish a particular 


514 B. & Ad. (Eng.) 622 (1833). 556 Humph. (Tenn.) 113 (1845). 
52 (1893) L. R. 1 Q. B. (Eng.) 256. 56 49 Ill. App. 459 (1893). 
5324 Iowa 78 (1868). 5792 U.S. 73 (1875). 


54107 Pa, 407 (1884). 
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purpose and when that purpose is accomplished no formal 
rescission is needed to terminate its operation.** As to what 
a reasonable time may be, it is impossible to state a general 
rule. Each case must stand on its own circumstances. In 
one case, the expiration of seventeen years from the date of 
a resolution of councils of a city offering a reward was held 
too long a time to bind the city by acting on the resolution. 
In another similar case, the offer was held to lapse at the 
expiration of three years and eight months.” 


GENERAL LETTERS OF CREDIT 


21. The subject of Jetters of credit is treated elsewhere; 
simple allusion is made here to a discussion as to whether a 
general letter of credit constitutes a proposal. The view 
now generally adopted is that an open, or general, letter of 
credit (that is, a letter of credit not addressed to a particular 
person, but to all persons) is an open proposal of a contract 
addressed to any person who advances credit on the strength 
of it,°° so that there springs up a privity of contract between 
the writer and the one who advances money on the faith of 
the letter, which will be the subject of a direct legal remedy 
upon failure of the writer to meet bills of exchange cashed 
on the faith of such letter.* 


ADVERTISEMENTS FOR PROPOSALS 


22. <A dzd in answer to an advertisement for propo- 
sals to erect a building or supply a specified article is but 
the first offer, and does not by any means follow that the 
advertiser is bound to award the contract. 

Proof of a custom of awarding the contract to the lowest 
bidder is inadmissible. The advertiser has a right to inquire 
into the fitness and ability of the respective bidders, and his 
discretion in accepting or rejecting a bid is absolute.” He 
may also attach terms to his acceptance, such as the 


58156 Pa. 362 (1893). 6278 Me. 230 (1886). 
5297 Metc. (Mass.) 409 (1844). 63155 Pa. 98 (1893); 28 L. & E. (Eng.) 470 
60L. R. 2 Ch. (Eng.) 391 (1867). (1854). 


612 Story (U. S.) 213 (1842); see The Law of Commercial Paper: Letters of Credit. 
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requirement that a bond shall be filed, or that a written 
agreement shall be executed, although the execution of a 
formal contract may be waived by an unqualified accept- 
ance of the proposal.* 


23. Where the terms upon which a contract for public 
work shall be awarded are fixed by statute or ordinance, the 
relations of the officials in charge of the work with the com! 
peting bidders are thereby fixed and the law must be complied 
with in the offer, acceptance, and execution of the contract.*° 
A deliberative and discretionary power may, however, be 
given a public official in awarding contracts, especially if it is 
directed that the contract be awarded to the lowest ‘“‘respon- 
sible’ bidder, where the word vesponszble may be interpreted 
as applying not only to pecuniary ability, but also to judg- 
ment and skill on the part of the bidder.** A discussion of 
this subject belongs properly to municipal law, depending as 
it does on city charters, statutes, and their interpretation by 
the local courts. 


ACCEPTANCE 


24. No formality is required in law for an acceptance 
except that it must be wzconditional and zdentical in terms 
with the offer thereof. What shall constitute an acceptance 
will depend in a large measure upon the circumstances of the 
case. As stated above, the offer may prescribe a certain 
form in which the acceptance shall be made, if it be to bind, 
but usually, anything that shall amount to a manifestation of 
a formed determination to accept, communicate, or put in 
the proper way to be communicated, to the party making the 
offer, will complete the contract.*? Such assent may be in 
the form of a letter, telegram, by word of mouth, or may 
even be inferred from the acts of the parties.** 

Mere silence does not, in law, give consent. A determina- 
tion to accept must be in some way indicated to the 


6410 Wash. 339 (1894); 93 U. S. 242 (1876). 676 Wend. (N. Y.) 103 (1830). 
65 183 Pa. 300 (1897). 6862 Pa. 486 (1870). 
66 82 Pa. 343 (1876). 
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proposer. For example, an insurance broker sent his clerk 
with the policy of insurance that was about to expire to the 
agent of the company, with an application to “bind it,’’ that 
is, continue it temporarily in force. The clerk stated his 
request and left without receiving any answer. From such 
fact the court declined to draw a legal inference of contract. 
No answer had been given to the request, nothing was 
either done or said, there was nothing upon which the legal 
inference of an agreement could stand.” 

A mere mental determination to accept an offer is equally 
ineffective to bind the parties.”” An acceptance must be 
unconditional and explicit; in order to constitute a contract, 
there must be a proposal squarely assented to. If the pro- 
posal be assented to with a qualification, it must go back to 
the proposer for his adoption. An acceptance based on 
terms varying from those offered is a rejection of the offer. 
Thus, a proposition to purchase land followed by an accept- 
ance on the condition that the seller reserve the timber for 
his own use will not constitute a contract.” So, an offer to 
sell two thousand tons of iron rails accepted by an order for 
twelve hundred tons will not bind the seller.”* It is unneces- 
sary to multiply examples of a rule that appeals so strongly 
to every business man’s common sense. 


25. The doctrine has occasionally been carried to an 
extreme, where matters that would seem to be mere details 
of the transaction, suggested rather than insisted on by the 
acceptor, have been held sufficient alterations of the terms to 
avoid the contract.” It is not always easy to say just where 
‘the line should be drawn. It is safe to say that where the 
notification of acceptance is coupled with an inquiry or refer- 
ence to a merely ancillary or non-essential detail, the accept- 
ance will not be treated as qualified. Such inquiries as ‘““how 
shall we remit,” or “how shall we charge,’ do not purport 
to qualify the acceptance.” 


69119 Pa. 6 (1888). 72119 U. S. 149 (1896); L. R. (1894) 2 Ch. D. 382. 
7046 N. Y. 467 (1871). 7346 Mo. 363 (1870); 67 lowa 678 (1885). 
72114 N. C. 252 (1894). 7420 Barb. (N. Y.) 42 (1855). 
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An acceptance distinctly requiring, as a condition, the exe- 
cution of a formal written agreement does not complete the 
contract.”” Mere negotiations, having for their object the 
completion of a written contract, which are broken off before 
a mutual understanding is reached, will not bind the parties. 
Thus, where an organ builder and a purchaser had had a 
series of interviews relative to the construction of an organ 
for the defendant, throughout which the purchaser constantly ” 
demanded a written agreement and none of those submitted 
were satisfactory, the negotiations finally ending, it was held 
that no binding contract arose.”° 


ACCEPTANCE INFERRED FROM CONDUCT 


26. Acceptance of a proposal may be zzferred from the 
acts of the parties, as by compliance with the proposition.” 
Thus, where a father declared that whoever would take care 
of his sick son would be well paid, and this was communi- 
cated to one who continued to care for the son, the court 
held that acceptance of the father’s offer might be inferred 
and gave judgment in his favor." So, where a purchaser 
ordered staves, writing “‘if they are rift staves and good, I 
will give you thirty-five dollars a thousand delivered at the 
station,’’ and the seller did deliver the staves as specified, 
the seller’s acceptance was implied from his compliance with 
the buyer’s directions.” 

Where conduct is relied on as constituting an acceptance, 
such conduct must, just as in the case of words, be 
unambiguous and explicit.*° So, also, it must be in accord- 
ance with the terms of the proposal. One who gives an 
order for goods to a certain party proposes to deal only with 
that party, and. cannot be required to assume contractual 
relations with a third party to whom the order has been 
transferred without his knowledge or consent." 


75 159 Pa. 295 (1893). 79 62 Pa. 486 (1870). 


7614 W.N. Cas. (Pa.) 318 (1884). 80169 Pa. 213 (1895). 
775 Pa, 339 (1847). 81189 Pa. 189 (1899). 


7869 Pa. 311 (1871). 
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WITHDRAWAL OF ACCEPTANCE 


27. The unconditional acceptance of a proposal, as 
stated above, completes the contract and neither party is 
entitled to withdraw. It must appear, however, that the 

minds of the parties have met. If any part of the contract 
be not settled or a method agreed upon for settling it, there 
is no contract.*? This is particularly the case where the 
presentation of a satisfactory written contract for signature 
is a condition precedent to the agreement;* so, also, 
if the entire correspondence show that at one time an 
agreement was reached but that subsequently the whole 
matter was reopened by both parties proposing additional 
terms which are never ratified. 


28. Whether a mailed letter of acceptance can be 
revoked by a subsequent telegram which is received by the 
offerer before the letter is delivered to hitm is disputed.” 
The cases in the United States are so clear that a contract is 
complete from the moment of the posting of the letter that 
it is difficult to see how they could be qualified by a rule 
permitting the withdrawal of an acceptance by a telegram 
anticipating its arrival.** In Scotland, however, it has been 
held that where a letter of acceptance and revocation were 
both delivered in the same mail the acceptance was counter- 
manded.** 


FORM OF CONTRACTS 


29. At common law, contracts, as to form, were divided 
into two classes, (1) specialties, or contracts under seal, and 
(2) parol, or simple, contracts. A third class, contracts of 
record (that is, judgments, recognizances etc.), does not 
concern us at present.” 

If a contract were not under seal or recorded, it made no 
difference, so far as the common law was concerned, whether 
it were in writing or merely oral. The value of a written 


8218 Fed. Rep. 673 (1883). 8520 Fed. Rep. 96 (1884). 
83159 Pa. 295 (1893). 869 Sh. & Dunl. 190 (1830). 
84 Bish. Cont., Sec. 328. 871 Story Cont., Sec. 2. 
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agreement not under seal was merely evidential and did not 
go to the status of the contract,** and this is true at the 
present day, although in many jurisdictions the distinction 
between sealed and unsealed instruments has been abolished. 
Except in a limited number of cases governed by the statute 
of frauds (which will be considered later), where a written 
and signed agreement is required, it is of no importance to 
simple contracts, so far as their validity is concerned, whether * 
they be oral or written so long as they are supported by a 
sufficient consideration. Certainty and facility of proof are 
real and practical advantages gained by reducing a contract 
to writing, but the obligations of the parties are not thereby 
altered. 

There is, consequently, no zzherent legal superiority in a 
written contract over an oral one aside from the statutes and 
rules of law that have given a written memorandum a supe- 
rior value as evidence.* 


ORAL CONTRACTS 

-80. Just as speech in point of time preceded writing, so 
oral contracts preceded written ones. In fact, in the Anglo- 
Saxon period of our law, actual delivery of possession was 
probably the only known method of transfer of property 
between living persons.*® Property itself was for all prac- 
tical purposes synonymous with cattle, and there runs through 
the Anglo-Saxon laws a series of ordinances impressing on 
buyers of cattle the need of buying before good witnesses, 
not for the purpose of validating the sale, but to protect the 
purchaser from subsequent claimants who might allege that 
the cattle were stolen. 

Civilization has advanced far since that period, and the 
necessities of commerce and business have introduced forms 
of agreement that cannot be oral; such, for example, as 
drafts, notes, and letters of credit. But, as already stated, 
aside from statutory exceptions and the law merchant, a con- 
tract in spoken words has the same legal effect as if written.” 


887 T. R. (Eng.) 350 (1797). 90 Poll. & Maitl., Hist. Eng Law57. 
8933 Mich. 144 (1876). 9198 N, Y, 147 (1863). 
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ILLUSTRATION.—In an action in Massachusetts upon an agreement 
to insure, it was shown that the plaintiff’s agent had made application 
to the company’s agent for insurance on the plaintiff’s property, and 
that in a conversation between the two agents the offer was accepted 
and the time, rate, and amount of insurance agreed to. No statute of 
Massachusetts then required a policy of insurance to be in writing. 
The court stated that it would not refuse to enforce the verbal agree- 
ment which the parties had made, when sufficiently proved by oral 
testimony.®? 

Prima tacte, therefore, an oral contract is valid;** the excep- 


tions are those created by law or the rules of evidence. 


PARTLY ORAL AND PARTLY WRITTEN CONTRACTS 


81. A contract which is not required by law to be in 
writing may be partly expressed in writing and partly in an 
unwritten agreement between the parties, and, if so, such 
unwritten agreement may be proved by oral evidence,”* and 
if it appear from the evidence that the memorandum was 
incidental and subordinate to the principal contract, and its 
expression so indefinite that without oral testimony its mean- 
ing cannot be understood, the court will allow extrinsic 
evidence to be introduced to explain its terms and to supply 
all omissions.” 

A contract partly in wrzt7ng and partly in parol, for most, 
if not all, legal purposes, is treated as a parol (oral) con- 
tract.°° There is no reason why the engagement of one 
party may not be in writing and that of the other rest in 
parol, even when the contract is wholly executory.°’ 


AGREEMENTS CONTEMPLATING A FORMAL WRITTEN 
CONTRACT 

82. A contract contemplating the execution of a written 
agreement, the terms of which are mutually understood and 
finally agreed upon, is in all respects valid and obligatory, 
where no statute interposes, as the written contract itself 
would be if executed. If, therefore, it appear that the 
9216 Gray (Mass.) 448 (1860). 9545 Tenn. 539 (1868). 


9326 N. J. Law 268, 281 (1857). 9696 Ind. 134 (1884). 
9418 Kan. 546 (1877). 9755 Pa, 504 (1867). 
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minds of the parties had met, that a proposition for a con- 
tract had been made by one party and accepted by the other, 
that the terms were definitely understood and agreed upon, 
and that part of the mutual understanding was that a written 
contract embodying these terms should be drawn and exe- 
cuted by the respective parties, this is an obligatory contract 
which neither party is at liberty to refuse to perform.” A 
stipulation to reduce a valid agreement to some other form? 
cannot be used for the purpose of evading the performance 
of those things to which the parties have mutually agreed 
upon by such means as made their assent binding in law.” 

If two persons, therefore, enter into a verbal agreement 
about a matter as to which an enforceable verbal contract 
can be made, it is no defense to say that it was understood 
that it was to be reduced to writing.**° The agreement to 
put in writing amounts to no more than an agreement to 
provide a particular kind of evidence of the terms of the 
contract,*** and no more prevents its enforcement upon other 
legal evidence than an agreement to call in a named indi- 
vidual and state the terms of their contract to him would 
prevent any other competent witness from proving what the 
contract was. 

The exception to this rule is where the parties expressly 
stipulate and agree as a condition precedent to the agree- 
ment that the terms of the contemplated contract are to be 
reduced into writing and that they are not to be bound until 
the agreement is so reduced and they have assented to the 
same in its final form.**” 


33. If the original understanding be that the terms are to 
be reduced into writing, and the parties are not to be bound 
until the terms are reduced into writing, then each party has 
a right to withdraw before the agreement is signed.*”* ; 

In applying these principles, difficult questions of fact 
arise as to whether the parties have finally agreed to the 


98144 N. Y. 209 (1894), quoting 21 N. Y. 10110 Bush (Ky.) 632 (1874). 


308 (1860). 1026 H. L. Cas. (Eng.) 238 (1857). 
99L, R.8 Ch. D. (Eng.) 70 (1878). 103 /b7d., 305. 


100 162 U. S. 529 (1896). 
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terms to be embodied in the formal document, or whether 
they have,merely consented that such a document shall be 
prepared to which their’consent must be given when the 
same is submitted for approval.*** The question is one 
purely of zztention, to be gathered from and depending 
absolutely on the facts and circumstances of each particular 
case as it arises. 

Although it is agreed that a verbal contract shall be 
reduced to writing, yet, if the parties go on and act on the 
verbal contract, they cannot repudiate it; even if they might 
have refused to act until the agreement was put in writing, 
they waive that right by performance.*** An agreement 
actually carried out does not cease to be a contract because 
the parties differ as to its terms when they attempt to state 
them in writing;*** the real terms are open to proof. The 
formal contract contemplated by the parties in furtherance of 
a definite agreement is, in the words of a Massachusetts 
judge, ‘“‘merely an additional wheel in the machinery.” 


MEMORANDA OF AGREEMENTS 


34. A memorandum is a note or series of notes upon 
a transaction intended to assist the memory of one or more 
of the parties thereto. If the parties contemplate a contract, 
mere memoranda, which show that a contract was intended 
to be prepared, do not constitute a contract that can be 
subject of an action.**’ But where, during the course of 
negotiations, a memorandum of the terms of the proposed 
agreement is prepared, such memorandum, while not conclu- 
sive evidence of a contract, is, nevertheless, admissible in 
evidence and is entitled to some weight in ascertaining what 
the parties understood and what they did at the time of the 
negotiation.*”° 

A memorandum of a parol contract, made and signed 
by one of the parties in his private memorandum book 


10435 N. J. Eq. 266 (1882); 86 Me. 248 106 39 Mich. 594 (1878). 
(1894). 1073 Cent. Rep. 111 (1886). 
105 27 Vt. 485 (1854). 10890 Pa. 317 (1879). 
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for his own personal use, is conclusive upon no one.’” It is 
at most a piece of evidence in favor of the party when 
accompanied by proper parol proof and only competent 
against the other party as an admission, the force of which is 
to be determined by proof of the circumstances under which 
it was made tending to show assent thereto.’ At the same 
time, if it be the purpose of the parties to reduce to writing 
what they have already agreed upon as a definitive contract 
covering the results of their oral agreement, although it may 
be inartificially drawn and obscure, it is, nevertheless, a con- 
tract, if the circumstances surrounding its execution be 
consistent with such a conclusion.” 


WRITTEN CONTRACTS 


35. As previously stated, a written contract has no higher 
legal status so far as the obligation of the parties is con- 
cerned than an oral one, but its evzdential value is greater 
and, by law, it is in many cases the only evidence admis- 
sible to prove the agreement. By the rules of evidence, 
also, a plain and unambiguous written contract deliberately 
entered into by the parties cannot be explained away by 
oral testimony. 

“‘When parties have deliberately put their engagements 
into writing in such terms as import a legal obligation 
without any uncertainty as to the object or extent of such 
engagement, it is conclusively presumed that the whole of 
the engagement of the parties and the extent and manner of 
their undertaking was reduced to writing; and all oral testi- 
mony of a previous colloquium between the parties, or of 
conversation or declarations at the time when it was com- 
pleted or afterwards, as it would tend in many instances to 
substitute a new and different contract for the one which was 
really agreed upon to the prejudice, possibly, of one of the 
parties; is rejected.”’™* : 

10940 Vt. 513 (1868). 112Greenl. Ev., Sec. 275, cited in 80 


1108 Vt. 391 (1831); 20 Ind. 15 (1863). Md. 579 (1895); 35 Fla. 544 (1895); 145 
11130 Fed. Rep. 225 (1887). N. Y. 171 (1895). 
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A contract need not be in one piece of paper, nor executed 
at the same time by both parties. It is sufficient if a series 
of writings contain the whole contract, showing the parties, 
the terms, and the consideration;*™ this is always the case, as 
previously stated, in a contract proved by correspondence. 


BLANKS IN CONTRACTS 


386. Blanks left in a written contract do not render it 
incomplete where they can be readily supplied from other 
parts of the instrument itself.*** But where blanks are left as 
to the terms of the agreement, in a contract containing no 
stipulation that they shall thereafter be filled in accordance 
with any defined or definable rule or ascertainable facts, the 
instrument is incomplete and cannot be made the basis of 
an action.” 

A written agreement executed by one who promised to 
pay another a sum, left blank in the contract, upon certain 
conditions, is of no force whatever.**® The instrument must, 
also, show to whom the consideration is payable,*” although 
a mere mistake in the name of a party toa contract apparent 
on its face, if there be sufficient data in the instrument to 
identify him with certainty, will not affect its validity.*** 

The question as to whether blanks left in a simple contract 
in writing may be filled after execution is one purely of 
agency; and, since an agent may be appointed to bind 
his principal either by parol or in writing, a duly qualified 
agent may fill the blanks in a written contract, and, where 
a simple contract is delivered with blanks unfilled, an implied 
authority is thereby conferred to fill the blanks in order to 
complete the instrument according to the terms of the agree- 
ment.**® As between the parties, no such right can be implied, 
if it be contrary to their agreement or if the agent violate 
his instructions. But, where, through negligence, a person 
allows an incomplete instrument to go out of his hands, the 


113 18 Ill. 483 (1857). 1171 TIl. 200 (1826). 


1144 Pa. 166 (1846). 11810 Mass. 360 (1813); 44 Ohio St. 171 
11577 Ind. 447 (1881). (1886). 


11673 N. C. 365 (1875). 11997 Pa. 420 (1881); 108 Pa. 104 (1884). 
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doctrine of estoppel may compel him to suffer the conse- 
quence rather than an innocent third party.*” 

As to whether blanks left in a sealed instrument can 
be filled after execution there is a noticeable conflict of 
authorities. If filled in the presence of the maker of the 
instrument before delivery, the instrument is as perfect as if 
the omission were supplied before execution.*** But where 
an instrument is both sealed and delivered, the more con- ’ 
servative decisions hold that the authority to fill blanks must 
also be given in writing under seal. Such is the prevailing 
doctrine in England,’” and it is followed in many of the 
United States;*”* but there are other decisions in the United 
States that certainly tend to qualify or deny the doctrine in 
favor of permitting the completion of an imperfect sealed 
instrument by parol authority, where the blanks are filled by 
the party authorized to supply the omissions before deliv- 
ery.” Here, too, the doctrine of estoppel is applied in favor 
of an innocent third party.’** The cases are so conflicting as 
to be practically irreconcilable, and require, for safety, a 
reference to the last decision of each respective state.**® 


ALTERATION OF WRITTEN AGREEMENTS 


87. Alterations, erasures, interlineations, or other 
changes in the draft of a written agreement, before final 
execution and delivery of the same, do not in the least affect 
its validity as a contract.”*’ Ordinary prudence has estab- 
lished the practice of noting such changes, whenever material, 
in the attestation clause; but the mere fact that an alteration 
appears in an instrument does not raise any presumption 
either for or against its validity. The question when and 
for what purpose the alteration was made is purely one of 


12067 Pa. 82 (1870). 124 47 Towa 188 (1877); 24 N. Y. 330 (1862). 


121110 U. S. 119 (1883); 6 Allen (Mass.) 125137 N. Y. 183 (1893). 
305 (1863). 126Am. & Eng. Encyc. Law (2d Ed), 
1226 M. & W. (Eng.) 200 (1840); 11 M.& W. Vol. 2, p. 249, etc.; 53 Me. 89 (1865). 
(Eng.) 793 (1843); L. R. 3 Q. B. (Eng.) 1275 M. & S. (Eng.) 223 (1816); 154 ILL. 
573 (1868). 268 (1894). 


12350 Cal. 613 (1875); 2 Wall. (U. S.) 24 
(1864). 
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fact, and he who relies on the instrument is entitled to prove 
that the alterations were honestly made before execution. 
In this respect, it is purely a question of evidence.’” 


388. Where a written contract in the process of execution 
requires the signature of a number of parties and, in the 
progress of the transaction, it is altered as to some who 
have not yet signed it, without the knowledge of the first 
signers, but not in part affecting their liability, and it is then 
signed by the others, the contract is good as to the first 
signers according to the terms agreed upon by them, and is 
good as to the subsequent signers with the additional 
obligation.*” 


89. Where a written contract is altered in a material part 
after execution by or with the consent of one of the parties 
and without the consent of the other party or parties, 
the instrument is totally invalid in the hands of the party 
responsible for the change as against the other party or 
parties not consenting thereto.**® The rule applies equally 
to specialties and simple contracts.** A material altera- 
tion is one that changes the legal effect of the contract, 
causing it to speak a language differing from that contem- 
plated by the parties in entering into the agreement.*” 


40. In the United States, the mere destructive act of a 
stranger is simply a spoliation and in no wise affects the 
validity of the instrument.*** The English rule is that 
the alteration of an instrument by a stranger avoids it,*** the 
strictness of which can only be explained on the principle 
that a party who has the custody of an instrument made for 
his benefit is bound to preserve it in its original state. The 
party who may suffer has no right to complain, since there 
cannot be any alteration except through fraud or laches on 


12820 Vt. 205 (1848). 13292 U.S. 330 (1875). 
12950 Fed. Rep. 764 (1892). 1332 Mas. (U. S.) 478 (1822); 35 Vt. 521 
13063 Pa. 327 (1869); 12 Cush. (Mass.) 61 (1863); 63 Pa. 327 ‘(1869). 

(1853); 2. R I. 345 (1852). 13413 M. & W. (Eng.) 343 (1844). 
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PRINTED CONTRACTS 


41. The definition of the word writing includes printing.’ 
It means no more than conveying our ideas to others by 
characters or letters visible to the eye. It is not essential 
that it be in ink; it may be in lead pencil.**° A printed 
contract is universally treated as a written contract. And 
so where a contract is prepared by using a printed blank and ° 
filling the blanks by hand, the printed part of the contract is 
as strictly binding as the so-called wrztten parts.**’ 

Where, however, there are inconsistencies between the 
printed form and the written parts of a contract, it is the 
duty of the court, if possible, so to construe the contract as to 
give effect to every expression contained therein. But this 
rule is not applicable to a case where the repugnancy between 
the various provisions is irreconcilable.*** If such a repug- 
nancy exist, then the printed portions of the contract must 
be subordinated to those that are written, since the latter 
are presumed from the circumstances of their special and 
deliberate insertion by the parties to embrace their real 
intent and meaning, whereas, the words of the printed form 
are of more general character, originally chosen for applica- 
tion to similar subjects only, and frequently are, by altera- 
tions and changes, adapted to express as near as may be the 
intention of the parties.**® Thus, where, by the terms of the 
correspondence clearly expressed, the contract of the parties 
was a bailment and not a sale, the words used in the printea 
billhead of the invoice which indicated a sale did not, in the 
opinion of the court, in any way control, modify, or alter the 
terms of the contract.**° 


42, Printed Regulations, Tickets, Etc.—There is a 
class of contracts which are evidenced by printed regula- 
tions, conditions, etc., construed as part of the offer of the 
promisor, and expressly or impliedly accepted by the person 
who enters into the contract. If the form be accepted 


1354 Vt. 535 (1832). 13897 N. Y. 333 (1884). 
136 84 Pa. 510 (1877). 139129 Pa. 94 (1889). 
137 40 Ill. 527 (1866). 140150 U. S, 312 (1893). 
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without objection by the promisee, then he will be bound by 
its terms, ‘and it will not do for him afterwards to allege want 
of knowledge of the contract. Thus, a mill owner may adopt 
certain regulations for the persons entering his employment, 
and, if they be read and the terms be understood and 
accepted without further inquiry as to their effect, they are 
binding.*** 

The rule is subject to certain well-recognized exceptions. 
That the minds of the parties must have met is essential 
to all contracts, and if the party accepting such a printed 
form may reasonably be supposed to have been misled 
as to its terms, or to have believed that it imposed no 
terms at all, owing to the manner in which the form is 
printed, posted, or issued, it cannot be said that the minds 
of the parties have met. Thus, a railway ticket, as ordi- 
narily understood, is a receipt for the passenger’s fare, 
but it may be, and frequently is, issued subject to con- 
ditions printed thereon, which enter into the contract for 
transportation.**” 

A transportation company, in making its contract, may 
limit its liability (generally not for negligence), and such 
limitations may be printed on its ticket or receipt; but there 
must be an assent thereto by the other party,’** and such 
assent will not be implied where the notice is obscurely or 
unintelligently worded, or where the circumstances attending 
the delivery of the same repel the idea that the acceptor had 
knowledge of, or, in fact, assented to the contract printed 
thereon.“ 


SEALED CONTRACTS 


43. As previously stated, the sealed contract is the 
formal contract of the English common law. In technical 
language, it is the “‘act and deed”’ of the parties, not strictly 
the contract itself, but the formal evidence of it. In its 


1412 Cush. (Mass.) 80 (1848). 14493 U. S. 174 (1876); L. R. App. Cas. 
14279 Va. 130 (1884); 71 Pa. 432 (1872). (Eng.) 217 (1894); 5 C. P. Div. (Eng.) 1 
14393 Fed. Rep. 765 (1884) and note; (1879); 2 C. P. Div. (Eng.) 416 (1877); 


100 Mass. 505 (1868). see Zhe Law of Carriers. 


$9 THE LAW OF CONTRACTS 29 


general sense, a deed is a writing sealed and delivered by the 
parties.““° The common law further required that it be 
written on paper or parchment, probably to prevent the 
sealing as formal contracts of the wooden tallies used in 
ancient times.*** All contracts, therefore, which are sealed 
and delivered are deeds, but at the present day the word 
deed is generally applied in a more restricted sense to instru- 
ments of conveyance of real property. The rules, however, 
concerning the execution and delivery of all sealed instru- 
ments are practically the same.**’ 

While an instrument under seal is still regarded as the 
most solemn and authentic contract known to the law, the 
tendency in modern times is toward abating its superior 
dignity. In some of the states, private seals have been 
abolished, and, in others, the distinction between sealed and 
unsealed instruments has ceased to exist. Many of these 
statutes expressly retain official seals and the seals of the 
corporations.*** 


MERGER OF SIMPLE CONTRACT IN SPECIALTY 


44, Since an instrument under seal is regarded as of a 
higher nature than a simple contract, it has been ruled that 
if the parties to a simple contract enter into one on the same 
subject-matter under seal, the first becomes merged in the 
second.*® “‘Extinguishment by merger takes place between 
debts of different degrees, the lower being lost in the higher; 
and being by act of law, it is dependent on no particular 
intention.’’**’ It is not the case of satisfaction of a debt by 
taking or substituting a different security for the same; that 
is a different subject altogether. Merger of the simple 
contract in the specialty means that the creditor gains a 
higher security for his debt, but the debt is the same although 
the old evidence of it melts into the new.*** Hence, for a 


145 Co, Litt. 35 4; 4 Kent’s Comm. 450. 14910C. B. (Eng.) 561 (1851). 


146 Poll. Cont., p. 129. 1503 W. & S. (Pa.) 276 (1842). 
147 See The Law of Property: Deeds. 15192 Ind. 328 (1883). 


148 Cal. Code, Sec. 1,629; Ark. Const. (1874); Ind. R. S., Sec. 214; Iowa R. S., Sec. 3,068; 
Ky. R.S., Sec. 471; Wash. R. S., Sec. 4,523; Mont. R. S., Sec. 2,191; Mo. R.S., Sec. 
893; Dak. Code, Sec. 3,246; Miss. Code, Sec. 993; Ohio R. S., Sec. 2,154. 
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specialty to have this effect, it must be between the same 
parties and coextensive with the simple contract.*” 

Thus, an agreement under seal, acknowledging an indebt- 
edness in a sum certain and transferring certain property as 
collateral security for the payment of same, was held nota 
merger of the original simple contract debt.*” 


ESTOPPEL 

45. It is, also, a principle of the common law that a party 
to a specialty is estopped from disputing his own solemn act 
and deed.*** That is to say, where the parties have sealed 
their contract, a status of authenticity is attached both to the 
direct agreements and the effective recitals therein, which 
binds the parties in all controversies relating to this contract, 
whether the same relate to real estate or personal property.*** 

While the principle of estoppel is of importance as 
strengthening the rule of evidence, that nothing outside of a 
written contract shall be permitted to contradict or avoid the 
contract, its application relates largely to the subject of deeds 
and their recitals.*** 


A SEAL AS IMPORTING CONSIDERATION 

46. The special characteristic of a contract under seal at 
the common law was that no consideration was needed to 
support it. The sealed instrument, as the formal contract of 
the law and the solemn act of the parties, was deemed bind- 
ing, although there was no consideration given for its prom- 
ises. The seal, it was said, zmforted a consideration.**’ 

ILLUSTRATION.—A man entered into a contract under seal, agreeing 
to be responsible for the rent of a store, and the tenant abandoned the 
premises and the landlord sued the surety on his contract. Although 
the evidence showed that the contract was executed without the par- 
ties contemplating the passing of any valuable consideration to the 
surety he was, nevertheless, held bound by his contract voluntarily 


made, and it was not necessary for the landlord to prove any consid- 
eration in order to recover.*** 


15219 C. B. N.S. (Eng.) 76 (1865), and 156 See The Law of Property: Estoppel. 


note to Am. Ed. 15711 S. & R. (Pa.) 107 (1824); 25 Pa. 203 
1531S, & R. (Pa.) 294 (1815). (1855). 
1547 Pa, 378 (1847). 158171 Pa. 632 (1895). 


155 Bish. Cont., Sec. 274, 
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The rule, however, that a seal imports a consideration is 

not of universal application. As already stated, in a number 
of states, the distinction between sealed and unsealed instru- 
ments is now abolished, and, in other jurisdictions, the 
seal merely affords a presumption of a consideration capable 
of being rebutted by proof that the parties intended a 
consideration. But the adoption of such a rule of evidence 
does not abrogate all voluntary and gratuitous contracts 
under seal, nor vitiate a voluntary agreement under seal 
where there was no consideration and none intended by 
the parties. ~° 

An exception to the rule is now well established, that 
where a valuable consideration was intended to pass and, 
therefore, furnished the motive for entering into the contract, 
and such consideration has failed, the failure of considera- 
tion may be shown in defense.*” 

It is also a rule of the courts of equity that they will not 
interfere with their special remedies, such, for example, as 
to decree the specific performance of a contract where there 
was in fact no consideration. 

‘The fact, also, that a contract is under seal will not vali- 
date it if it be executed in consideration for, or be an under- 
taking to do, any immoral or illegal act,*** or if it were 
obtained by fraud; for otherwise ‘“‘a bond would be made a 
cover for every species of wickedness and illegality.” The 
court may inquire into the true consideration of a contract 
whether sealed or unsealed.**’ 


AUTHENTICATION 


47. <As before explained, there is but one formal contract 
known to the common law—the deed or contract under seal. 
All others are simple contracts depending for their validity 
on the presence of a consideration, and free from the require- 
ment of any technical words or form. The statute of frauds 


15940 N. J. Law 446 (1878). 16114 How. (U. S.) 38 (1852). 
1608 S, & R. (Pa.) 178 (1822); 9 How. 162 See subtitle Consideration infra. 


(U. S.) 218 (1850) . 
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has, however, imposed upon certain simple contracts the 
requirement of a memorandum in writing, a subject which 
will be considered later.*** 

Where a contract is oral, its proof is purely a question of 
evidence; formalities are necessarily excluded. Where the 
contract is in writing, the law has established or accepted 
certain formalities in the interest,of justice. These rules are 
neither strict nor technical, and have sprung from the neces- 
sity in civilized communities of uniform rules of conduct, the 
need of a common understanding as to the significance of 
one’s acts in dealings between man and man. 


SIGNING 


48. The common and ordinary method of signifying 
one’s assent to a written contract is to sign it. The signa- 
ture, properly, is the name of the party duly attached to 
the writing.”** As, however, names are merely to distin- 
guish one person from another, the question of the sufficiency 
of a signature is largely a question of sufficient identifica- 
tion,**° and this may be accomplished although the full name 
or even the true name of the party be not used.** An 
extreme case in this line was decided where a party placed 
the figures 1, 2, 8, upon the back of a bill of exchange, 
meaning thereby to bind himself as an indorser. This was 
held a sufficient indorsement.**’ So, also, it has been held 
that the Christian name of a party alone would suffice, there 
being no doubt as to the identity. The initials only, 
especially where the surname is written in full, will be 
enough to bind the signer.*** 

“No person is bound to accept his patronymic as a surname, 
nor his Christian name as a given name, though the custom 
to do so is always universal authority among English- 
speaking people who have inherited the common law. A 
person may be known by any name in which he may 


163 See subtitle Statute of Frauds infra. 16671 Ind. 136 (1880). 
164] Bish. Cont. 1676 Hill (N. Y.) 443 (1844). 
16568 Me. 427 (1878). 168 81 Ind. 500 (1882). 
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contract, and in such name he may sue and be sued, and 
by such name he may be criminally punished.’ 


49. Signing does not necessarily mean a written signa- 
ture, as distinguished from a signature by mark, by print, by 
stamp, or by the hand of another. A contract or deed 
signed with the promisor’s name in his presence and by his 
request, although by a stfanger, is sufficiently well execu- , 
ted.’ The signing in such case is deemed the grantor’s 
act, unless a particular statute require a signature in the 
proper handwriting of the party.*” 

A party may authorize another to sign his name for him,’” 
and if a party, knowing all the circumstances, and intending 
to be bound by it, acknowledge the signature to an instru- 
ment to be his own, he is bound by it whether it were origi- 
nally signed by his authority or not.’ But it is the safer 
and better practice for one executing a contract to write his 
correct name with his own hand if he be able to do so. 


50. No one should sign a contract without reading it and 
understanding it thoroughly. If the party be illiterate, or 
understand the language imperfectly, he has a right to 
insist that the instrument shall be read over to him. If, 
however, he sign it without asking to have it read or 
explained to him, he is bound by it in the absence of fraud.*”* 
Thus, it may always be shown that the party was not capable 
of reading or understanding the instrument and that its 
terms were fraudulently misrepresented to him before sign- 
ing.’”* But, in the absence of fraud or imposition, it is 
presumed that the terms of a written contract were known 
and assented to by the parties who signed it; that they either 
read it, or were informed of its contents, or were willing to 
assent to its terms without reading it.*”? This presumption 
is not defeated by showing that the contract signed was 


169 68 Ind. 232 (1879). 173121 Mass. 157 (1876); 5 Dist. Rep. 


170157 Mass. 439 (1892); 5 Cush. (Mass.) (Pa.) 335 (1896). 

483 (1850). 174 103 Pa. 594 (1883); 65 Me. 59 (1875). 
1717, R.3 App. Cas. (Eng.) 582 (1878). 17522 Mich. 479 (1871); 180 Mass. 259 
172 16 Minn. 204 (1870). (1881). 


176 102 Pa. 17 (1882). 
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different in terms from that which one or the other supposed 
he was signing. It is not permitted to show that another 
contract was the real contract, for the parties have chosen 
to put their agreement in writing to preserve its terms, 
and if they fail to read it, they are guilty of inexcusable 
negligence."”’ 


51. Signature by Less Than All the Parties.—If 
by express stipulation, either by parol or contained in the 
writing itself, the contracts were not to be deemed complete 
until executed by others of the parties, the instrument will 
not bind those who have signed until completed by the addi- 
tion of such signatures;’”* but, in the absence of such express 
stipulation, those who do execute the instrument will be 
bound, although the instrument as prepared appear to call 
for other signatures.*”” 

Most of the cases belonging to the first class arise where 
the parties executing the instrument would have a remedy 
by way of indemnity or contribution against the other parties 
named which is lost by their failure to join; and if these reasons 
do not apply, a party who signs and delivers an instrument 
may be held bound by the obligation he assumes. If he 
intend not to be bound alone, he must accompany the delivery 
with an expression of such intention.*”” 

Where a contract is signed by only one of the contracting 
parties but is accepted by the other party, who on the faith 
thereof performs the affirmative acts which constitute the 
consideration, it is mutual and binding on both.’ The 
failure to sign is cured by acceptance.” 


52. Position of Signature.—The customary position 
of the signature to a contract is at the end of the writing 
which it attests. But in order to bind a party it is not legally 
niecessary that his signature should appear at the end.’ If 


17784 N. Y. 354 (1881). 18133 Me. 359 (1851). 


17821 Me. 86 (1842); 4 Watts (Pa.) 21 18255 Pa. 504 (1867); 103 Ind. 520 (1885). 
(1835). 39 Minn. 456 (1888). 

179 134 Pa. 191 (1890); 192 Pa. 279 (1899); 18318 Tex. 275 (1857); 2 M. & W. (Eng.); 
112 Mass. 463 (1873). 653 (1837). 


18043 N. Y. 231 (1870). 
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he write his name in any part of the instrument, it may be 
taken as his signature, provided it were written for the pur- 
pose of giving authenticity to the contract and thus operating 
as a signature.*** 

But the prima facie presumption, that a party is bound by 
his signature to an instrument, does not exist where its posi- 
tion is equivocal, as in the case where it might be explained as 
that of a subscribing witness merely to a paper already executed. 


53. Signing by a Person Not Named in Contract. 
There is some conflict of decisions as to whether the signa- 
ture of a person not named in the contract binds him as a 
party. It would seem upon reason and principle that where 
a third person merely annexes his name to a contract which 
in the body of it does not mention him, and which is in itself 
a complete contract between other parties who sign it and 
are mentioned in it, such third person does not thereby 
become a party to the efficient and operative parts of the 
contract. His signature in such case can only be regarded 
as an expression of his assent to the act of the parties in making 
the contract, and may perhaps operate as an estoppel against 
his assertion in the future of an adverse interest 1n the subject- 
matter of the agreement.”* The courts, however, have, 
in many instances, held parties liable who have subscribed 
their names to contracts but are not elsewhere mentioned, 
particularly in the case of sureties.**° 

Where the instrument purports to be between two persons 
and contains mutual and dependent stipulations, to be by 
them severally performed, and is signed by a third person in 
such manner as not to indicate in what capacity he is a party, 
no action can be maintained against him and one of the others 
jointly; but it has been held that although the name of a 
party be omitted in the body of the contract, yet, if he 
signed it and made part of the advances under it, he is a 
party, 


1842 B. & P. (Eng.) 238 (1800). 1872 Denio. (N. Y.) 135 (1846); 38 Me. 372 
1857] Hun (N. Y.) 536 (1893). (1854); 7 Me. 171 (1830). 
186125 Mass. 50 (1878). 

189—25 


36 THE LAW OF CONTRACTS $9 


SEALING 


54. Atcommon law, a seal was an impression upon wax 
or wafer or some other tenacious substance capable of being 
impressed.** ‘‘The days of actual sealing of legal docu- 
ments, in its original sense of the impression of an indi- 
vidual mark or device upon wax or wafer or even on the 
parchment or paper itself, have long gone by. In short, 
sealing has become constructive rather than actual.’’’* 

The universal tendency, either by statutes or by decisions 
of the courts, is to do away with the formal act. Accord- 
ingly, it was held in the case just quoted that where a person 
writes his name in a printed form to the left of the printed 
word seal, so as to bring the latter into the usual and proper 
place for a seal, he adopts the act of the printer in putting 
the word there for seal. The decisions establish beyond 
question that any flourish or mark, however irregular or 
inconsiderable, will be a good seal, if so intended, and with 
stronger reason the same result must be produced in writing, 
the word sea/ or the letters Z. S., meaning originally Jocus 
sigilli (place for the seal), but now having acquired the 
popular force of an arbitrary sign for a seal. Just as the sign 
C is held and used to mean azd by thousands who do not 
recognize it as the middle-ages’ manuscript for the latin ef. 


55. In most of the states, the common-law practice has 
been modified by the allowance of a scroll or other device as 
aseal. These statutory provisions are far from uniform, 
and frequently contain special exceptions, such as in the case 
of official or corporate seals. The supreme court of the 
United States'has held that it is enough, in the absence of 
positive law prescribing otherwise, that the impress of the 
seal is made upon the paper itself in such a manner as to be 
- identified upon inspection.*” 

There must, however, be some sort of a seal or intent to 
seal to make an instrument a specialty.*** There has been 
some discussion as to whether a specialty should contain a 


1884 Kent’s Comm. 452. 190106 U. S. 348 (1882). 
189 156 Pa. 329 (1893). 19139 Miss. 737 (1861). 
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reference to the fact that it is sealed; but the prevailing rule is 
that such a recital is wholly unnecessary.’* If an instrument 
be shown with a seal in fact, that is, with wax or wafer, the law 
pronounces it a deed whether anything be said in the instru- 
ment about a seal or not. Where, however, the writing has 
merely a scroll annexed, it has been held in some states that 
it is not a specialty, unless it appear from the terms of the 
instrument that the parties intended to give it that character.*** 

The general trend of the decisions is against this strict 
view, holding, practically, that whether an instrument be 
under seal or not is a question to be determined by the court 
on inspection, and whether or not any mark or impression 
shall be held to be a seal depends upon the intention of the 
party executing the instrument, as exhibited on the face of 
the paper itself.** 


56. The customary manner of sealing an instrument at 
the present day is to write “‘witness my hand and seal,”’ or 
words to that effect, in the attestation clause, and to affix 
after the maker’s name the word seal surrounded by a 
scroll.*** But in practice one must be guided by the local 
law. It is not necessary that the seal be actually affixed by 
the party executing the instrument; indeed, he may adopt as 
his seal one already affixed by another party. There need 
not, therefore, be as many seals as there are signers.*”* 

Where an instrument purports to be a specialty, but there 
are in fact a smaller number of seals than signatures, it has 
been held that a presumption arises that each signer adopted 
a seal, capable of being rebutted by proof to the contrary.*®’ 
The question as to whether the seal were adopted by the 
other signers or not is a question of fact to be determined 
by the jury upon the evidence.*” 


19228 Pa, 489 (1857); 35 Me. 260 (1853); 16 19516 N. J. Law 824 (1838); 40 W. Va. 339 


N. J. Law 324 (1838), citing 2 Coke 5 (1895); 81 Ga. 453 (1889). 

(1584). 29654 Mo. 426 (1873); 7 N. H. 230 (1884). 
1934 Ala. 140 (1842): 15 Gratt. (Va.) 108 1974 Wis. 96 (1855); 4 T. R. (Eng.) 313 

(1859); 16 N. J. Law 324 (1838); 58 (1791). 

Miss. 749 (1881). 1986 Pa 302 (1847); 150 Pa. 346 (1892). 


194191 Pa. 192 (1888); 21 Pick. (Mass.) 417 (1839); 5 Saw. (U. S.) 510 (1879); 57 Minn, 
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ATTESTATION, 

57. ‘In the absence of some express statutory provision, 
it is not essential to the validity of a contract under seal 
that it should be executed in the presence of a witness; this 
applies with stronger reason to simple contracts.*** However, 
as a means of preserving evidence of the execution, it is 
the practice to require the signature of witnesses. In the 
United States, by statutory regulations, subscribing witnesses 
are required to deeds,*”’ the number and formalities varying 
according to the law of each state. In most jurisdictions, 
this is a necessary prerequisite to recording.”” 

Sealing and delivering are the two prime requisites of a 
specialty, the execution of which may be proved in the 
absence of statute by proving the handwriting of the party.”” 

Attestation is the act of witnessing an instrument in 
writing at the request of the party making the same, and 
subscribing it as a witness.” It is not necessary that the 
witness should actually have seen the party sign nor have 
been present at the very moment of signing. If he be called 
in immediately afterwards, and the party acknowledge the 
signature to the witness and request him to attest it, this 
will be a sufficient attestation.?” 


58. An acknowledgment, in conveyancing, is the act 
by which a party who has executed an instrument goes 
before a competent officer or court and declares the same to be 
his genuine and voluntary act and deed, whereupon the officer 
attaches to the instrument his certificate under his hand and 
seal of office, if required by law to use an official seal, that 
the instrument has been acknowledged.’ The practice of 
acknowledgment is purely the creation of statutes to prevent 
fraud. The statutes generally require an acknowledgment 
as a prerequisite to the recording of an instrument.’ 


1992 Black. Comm. 307, and note to | 


Lewis’s Ed. 

20016 N. H. 289 (1844), 

20173 Wis. 238 (1888); see The Law of 
Property: Deeds. 

2021S. & R, (Pa.) 72 (1814); 53 Mass, 157 
(1846). 


203 Black’s Law Dict.; 17 Pick. (Mass.) 
378 (1835). 

204] Greenl. Ev., Sec. 569. 

205 Black's Law Dict. 

2062 McLean (U. S.) 362 (1841); see The 
Law of Property: Deeds, Appendix. 
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STAMPING 


59. Statutes are frequently enacted requiring, for the 
purposes of revenue, and especially during war times, that 
instruments and other papers, comprised in certain classes of 
contracts, be stamped. In England, a stamp act in some form 
or other, is in force at all times. In the United States, the 
most recent statute which required stamps to be placed on 
instruments, etc., was enacted at the outbreak of the late 
war with Spain. By a supplement thereto, which took effect 
in July, 1901, the stamp duty was reduced, and later repealed 
by the act which took effect July 1, 1902.*°’ 


DELIVERY 


60. The delivery of a written contract is that act by 
which a party directly or indirectly signifies his intention to 
transfer the instrument he has signed to the other party, 
with the intention that it shall operate as a contract.’” 

Delivery is a necessary element in the execution of every 
contract in writing.**° It applies equally to simple contracts 
and specialties; the delivery must be absolute and not condi- 
tional. In its legal acceptation, delivery is something more 
than merely changing the manual custody or possession. 
That may or may not be a delivery, according to the intent 
of the parties.” It is a question of zzfent and purpose, it is 
the final act of the parties by which the party executing the 
instrument puts it into the possession of the other party 
who receives it, both parties intending thereby to make it 
operative and binding. 

This intent and purpose is usually inferred from the act 
itself of changing the custody; but it may be explained or 
rebutted.”** So, too, there may be a delivery without change 
of possession, where such an intent may be gathered from 
the conduct of the parties, particularly of the grantor, and 
from the surrounding circumstances. ““A deed may be 


207See The Law of Commercial Paper: 2099 N. Y. St. Rep. 91 (1887). 
Stamps on Instruments. 21034 Vt. 565 (1861). 
208 22 Ind. 36 (1864); 31 Minn. 99 (1885). 2113 Law Rep. Ann. 299 (1889). 
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delivered by doing something and saying nothing, or by 
saying ‘something and doing nothing, or it may be by 
both; . . . but by one or both of these it must be made.” *” 


61. To constitute a delivery of a deed, it-must clearly 
appear that it was the intention of the grantor that the deed 
should pass the title at the time and that he should lose all 
control over it.”* While it is the law that a delivery will be 
presumed, in the absence of direct evidence,’* from the 
concurrent acts of the parties recognizing a change of title, 
parol evidence is always admissible to show either the 
delivery or non-delivery of the instrument.** The question 
where the evidence is conflicting is one of fact, to be left to 
the jury.”*° Where the instrument is obtained from the party 
by fraud or theft, there is no delivery which will entitle the 
wrong-doer to hold it; but the wrongful act may be ratified. 

As the essence of delivery is the intention of the party to 
complete the contract, his act must be such as to show that 
it is intended to be irrevocable. If he merely place the 
paper in the hands of a third person as a convenient place of 
deposit, still intending to retain control over it himself, there 
is no delivery.*”’” The instrument must pass out of the 
control of the promisor.”* A deed may be delivered to the 
grantee to await his determination as to whether or not 
he will accept it, or to be examined and returned if found 
defective, or to await execution by other parties.”** In every 
such case, when an absolute delivery was not intended, the 
grantee is a mere trustee of the instrument for the grantor. 

If, however, the instrument be actually delivered, but be 
returned for the purpose of correcting certain minor 
informalities, the return does not affect the delivery.’ 
Where a contract is signed but is left with the scrivener for 
the purpose of making a duplicate, it may be a nice question 
as to whether or not there was a delivery. 


21214 Ore. 82 (1886), quoting Shep. 216148 Mass. 516 (1887). 
Touch. 57; 12 Johns. (N. Y.) 418 (1815). 2178 Metc. (Mass.) 436 (1844). 

213 158 Ill. 567 (1895). 218 159 Ill. 654 (1896). 

21494 U. S. 405 (1876). 21998 N. Y. 333 (1863). 

21518 S. W. Rep. 555 (1891); 107 Mass. 22025N. J. Eq. 404 (1874). 
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ILLUSTRATION, —In a Massachusetts case, where a building contract 
was signed in the scrivener’s office and left with him for the purpose 
of having a duplicate made and sent to one of the parties, the court 
held that there was sufficient evidence to warrant the jury in finding 
a delivery of the agreement.”** In another case (in Colorado), where 
an agreement was to be executed in duplicate, and one copy was 
signed and left with an attorney to have the other prepared, the court 
held that there was no delivery and no contract.*”? 


’ 


62. Delivery need not be made to the grantee in person; 
if delivered absolutely and beyond recall, it is equally good 
whether delivered to the grantee, his duly authorized agent, 
or to a third person for the grantee’s benefit. The test is 
whether the grantor divests himself of the estate; if so, the 
delivery is good. If, however, the instrument be delivered 
subject to future control of the grantor, no estate passes. 
If the delivery be absolute, it may be made to a third party 
to be held until after the grantor’s death and yet be valid.” 

If the promisor execute a specialty, and he, in person, 
leave it for record at the recording office, it is frequently 
said it is to be presumed that he intended to make delivery; 
but such presumption may be rebutted by evidence showing 
the promisor’s real intention.*** The authorities are not har- 
monious upon this question, some requiring further evidence 
of delivery, or at least of the assent of the promisee.** 


63. Acceptance of Delivery.—Delivery implies both 
tender and acceptance. Acceptance on the part of the promisee 
is essential to complete the delivery,** and, in the case of 
refusal to accept a deed, the title of the grantor does not 
pass. Acceptance may be express and, also, like the 
tender, implied from the acts of the parties, any acts show- 
ing an intention to accept being sufficient. In fact, it is 
generally held that where a grant is plainly and clearly bene- 
ficial to the grantee, his acceptance of it is to be presumed 
in the absence of proof to the contrary.*’” This is true 


221102 Mass. 343 (1869). 2253 Metc.. (Mass.) 275 (1841); 167 Ill. 631 
2225 Col. App. 203 (1894). (1897). 

22345 Fed. Rep. 828 (1891). 226 176 Pa. 550 (1896); 14C. B. N.S. (Eng.) 
2243 Wall. (U. S.) 636 (1865); 5 Wall. 473 (1863), and note. 
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whether the third person, to whom the deed is delivered for 
the use of the party in whose favor it is executed, be or be not 
the agent of the party benefited, provided the grantor part 
with all control over the instrument.’ 


64. Conditional Delivery — Escrow. — Where an 
instrument in writing is committed to the custody of a 
stranger to the transaction, with directions to deliver the 
same to a party upon the happening of a certain contingency 
or the performance of some obligation, it is called an 
escrow. Usually, an instrument delivered as an escrow is 
a deed of conveyance;*”® but, an escrow is not necessarily a 
deed; a promissory note, bond, or any simple contract in 
writing may be so delivered.*”° 

In one respect, there is a distinction as to the effect of the 
delivery in escrow of a sealed and unsealed contract.*** In 
the case of instruments under seal, it is generally held that 
one cannot deliver an escrow to the party in whose favor it 
runs.” It is an ancient rule, fully recognized by the modern 
authorities, that a deed cannot be delivered in escrow to the 
grantee. Where there is a valid delivery by the grantor to 
the grantee, it is impossible to annex a condition to such 
delivery, and the title vests in the grantee, although it may 
be contrary to the intention of the parties.” If the delivery 
be to one who is acting as the agent or attorney of the 
grantee, the effect is the same.*”* 


65. On the other hand, the great majority of the cases 
make a distinction between instruments under seal and those 
not under seal, holding as to the latter that parol evidence is 
admissible to show that, notwithstanding the delivery to the 
party to be benefited, it was intended that the instrument 
should become operative as a contract only upon the happen- 
ing of a future contingent event.*** 


22815 Wend. (N. Y.) 656 (1836); 42 N. J. 23130 Minn. 318 (1883). 


Law 279 (1880). 232 Co. Litt. 36 a. 
229See The Law of Property: Deeds,’ 23345 Fed. Rep. 332 (1891). 
Delivery; 5 Conn. 555 (1825). 23484 Me, 340 (1892). 
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Parol evidence is, therefore, admissible to show that a 
written paper, which is in form a complete contract not under 
seal, of which there has been manual delivery, is, neverthe- 
less, not to become binding until the performance of some 
condition precedent resting in parol.”** Upon the perform- 
ance of the condition or the happening of the contingency, 
the holder is bound to deliver the escrow to the grantee.”” 
If it appear to have been the intention of the parties, the 
instrument, on the delivery of the holder, will be held to 
take effect as of the original.date of its delivery, especially 
where the escrow is deliverable on the grantor’s death. 
Generally, however, it is effective upon the second, or actual, 
delivery.*** 


RECORDING 

66. Statutes are in force throughout the United States, 
and in parts of England, authorizing or requiring the record- 
mg or registration of certain instruments. The purpose 
of the acts in general is to protect subsequent parties or 
purchasers from prior secret and fraudulent transactions in 
regard to the subject-matter of their agreements or con- 
veyances.”” 


IMPLIED CONTRACTS 


IMPLIED IN FACT AND LAW 

67. Distinction.—Radically different relations are 
classified under the term zmplied contracts, which must often 
give rise to confusion and indistinctness of thought. All 
true contracts grow out of the intentions of the parties to 
transactions, and are dictated only by their mutual consent. 
When this intention is not expressed, it may be inferred or 
presumed from the circumstances as really existing, and then 
the contract, thus ascertained, may be called an zmplied one. 
But there is another large class of relations which involve 
no intention to contract at all. Thus, the law, by one of its 


236113 N. C. 442 (1898). 239See The Law of Property: Deeds, 
237113 Pa. 58 (1886); 91 Ala. 610 (1891). Mortgages, Recording. 
2384 Kent’s Comm. 454, 
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fictions, when it imposes on one a duty to another, creates 
a promise from the former to the latter to discharge the duty. 
Accordingly, there are: 


1. Implied contracts, which arise under circumstances 
that, according to the ordinary course of dealing and the 
common understanding of men, show a mutual intention to 
contract.”° These are contracts zmplied in fact. Such an 
implied contract does not differ from an express one, except 
that in the method of proof, the one is proved by direct, and 
the other, by circumstantial, evidence. In the one, there is 
an express agreement, in the other, a state of facts from 
which a contract may be or must be presumed.*** 

2. Constructive contracts, which are fictions of law 
adapted to enforce legal duties by actions of contract where 
no proper contract exists, either express or implied. These 
are contracts zmplied in law. 

This latter class does not rest upon agreement; intention 
is disregarded. The law creates a promise, though none 
were, in fact, made,”** when such an assumed promise is 
necessary to enforce so much of common-law justice as 
comes within judicial cognizance.*** If this were originally 
usurpation, certainly it has now become firmly fixed in the 
body of the law. 

A contract implied in law, or guast-contract, as it is 
frequently called, rests on no agreement, the law in this 
class of cases simply prescribing the rights and liabilities of 
parties under a state of facts where justice demands that one 
should have a right and the other be subject to a liability. 

An examination of the cases will show that much con- 
fusion has arisen from the indiscriminate use of the term 
implied contract; and not unnaturally, since a customary 
course of dealing may give rise to a rule of common justice. 
But the distinction is, nevertheless, clear; in the one case, 
the jury may zzfer an agreement; in the other, the court may 
imply a promise.** 


240 29 Pa. 465 (1857). 24353 N. H. 627 (1873). 
241 Bish. Cont., C. 2X. 244150 Mass, 566 (1890). 
242 Tbtd.,.c. VILL. 
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EXPRESS CONTRACTS EXCLUDE IMPLIED 

68. It is an axiom in the law that where the parties 
have entered into an express contract none can be zmplied.*** 
In other words, there cannot exist an express and an implied 
contract on the same subject, at the same time, between 
the same parties. A promise is not implied when there is 
an express agreement, unless the express agreement have 
been rescinded or abandoned or have been varied by the 
consent of the parties. Hence, the rule that if there be 
an express written contract between the parties, the plaintiff 
in an action to recover for work and labor done, or for 
money paid, must rest on the written agreement, so long 
as such agreement remains in force and unrescinded. 
He cannot under such circumstances recover in an action 
as much as he has deserved.”** It makes no difference, in 
such a case, whether the contract be made by the parties 
themselves or by others for them.**’ 

But when the express contract has been rescinded or 
abandoned by the parties, or where an end has been put 
to it by the wrongful act of the party for whom the services 
were rendered, the other party may in general resort to the _ 
implied contract and recover for his labor and materials. 
In such case, there is no subsisting contract between the 
parties. There was. one, but it is at an end.**° 


WORK DONE OR SERVICES RENDERED 

69. It is the general rule of law that if a person pro- 
cure or request work or labor to be done for him without 
any agreement as to the compensation to be paid to the 
person rendering the benefit, in the absence of a family rela- 
tion, the law will imply a promise on the part of the person 
requesting such services to pay for the same a reasonable 
remuneration.”*® It is almost unnecessary to cite illustra- 
tions of a rule so well known and fully recognized. If a 
man employ an architect, a builder, a laborer, or a servant, 


245 98 Ill. 383 (1862). 24894 Wend. (N. Y.) 60 (1840). 
24696 U. S. 689 (1877). 24940 Ill. App. 320 (1890), citing Bish 
247 28 Ill. 383 (1862). Cont., Sec. 217. 
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he must pay him, in the absence of a direct agreement, the 
value of his services; and the true value of such services is a 
question for the jury, taking into consideration the ordinary 
price paid for such work.” 

The rule goes to the extent that even where the services are 
rendered without the express consent of the party charged, 
if he knowingly receive and accept the benefits thereof, 
the law will generally imply a promise to pay.** But a 
party cannot be held to pay for benefits forced upon him, 
which he had no choice but to accept.**” Thus, where a 
school district authorized the expenditure of a certain sum 
in repairing a schoolhouse, and the plaintiff expended twice 
that sum in making the repairs, immediately before the 
school commenced, it was held the district could not be con- 
sidered as promising to pay for the unauthorized repairs by 
using the house. They had no choice but to either accept 
the work or abandon the building.*** So no recovery can be 
had where one intrudes his services upon another against 
his will,’ 


70. Voluntary Services. —No action can be maintained 
on an act voluntarily done for the benefit of another without 
his request;*** nor will it make any difference that such ser- 
vices were rendered with the expectation that they would be 
rewarded. A man, who has nothing else to do, who goes to 
mowing in his neighbor’s meadow, or, when his teams are 
idle, goes to plowing his neighbor’s field without the slightest 
request to do so, cannot take away from that neighbor the 
common right to mow or plow for himself when he is unable 
or unwilling to hire.” ‘The world abounds with acts of 
this kind, done upon no request; but would more abound 
with ruinous litigation, and the overthrow of personal rights 
and civil freedom, if the law were otherwise.’’**’ 

Another phase of this rule is that a party has a right to 
select and determine with whom he will contract, and cannot 


25093 Pa. 88 (1880). 25410 La. Ann. 11 (1855). 
25166 Ill. 417 (1872). 255133 N. Y. 372 (1892); 99 Pa. 552 (1882) 
25255 N. Y. 256 (1873). 25617 N. J. Law 385 (1840). 


25324 Me, 349 (1844). 257 Jbzd, 387, by Ford, J. 
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have another person thrust upon him without his consent. 
For example, a man who had been supplied with ice by the 
B company, becoming dissatisfied, terminated his contract 
and entered into a contract with the C company to furnish 
him with ice. Subsequently, the C company soldits business 
to the B company and the latter delivered the ice without 
notifying the purchaser of the change. In an action on tHe 
account for ice sold and delivered, it was held that the 
B company could not maintain the action.’* 

It makes no difference that the labor or services done 
by the claimant were beneficial or even meritorious. “If a 
man humanely bestows his labor, and even risks his life, 
in voluntarily aiding to preserve his neighbor’s house from 
destruction by fire, the law considers the service rendered as 
gratuttous, and it, therefore, forms no ground of action.’’’”” 

To this rule of law, however, an exception has been estab- 
lished by a class of decisions, that where a person lies under 
a moral and legal obligation to do an act, and another does 
it for him under such circumstances of urgent necessity that 
humanity and decency admit of no time for delay, the law 
will imply a promise to pay without proof of an actual 
promise.***° The cases usually occur in the case of nursing, 
medical attendance, and funeral expenses. Thus, since a 
husband is primarily liable for the funeral expenses of his 
wife, it has been held that an action may be brought for 
them without showing his request or assent, the claimant 
having discharged a duty which common decency required.” 


71. Family Relationship. —Generally, when services 
have been rendered by one person to another, the law pre- 
sumes a promise on the part of him who has received them 
to pay what the services are reasonably worth; but relation- 
ship, either by consanguinity or affinity, is a fact which tends 
to rebut the presumption which the law raises that a promise 
to pay is intended when personal services are rendered.*” 


258123 Mass. 28 (1877). 26153 N. J. Eq. 341 (1895); 1 Hen. Bla. 
25920 Johns. (N. Y.) 385 (1822), by Platt, J. (Eng.) 91 (1788). 
26017 N. J. Law 395 (1840). 26243 Pa. 107 (1862). 
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“The reason for this exception to the ordinary rule is that 
the household family relationship is presumed to abound in 
reciprocal acts of kindness and good will, which tend to the 
mutual comfort and convenience of the members of the family 
and are gratuitously performed; and, where that relationship 
appears, the ordinary implication of a promise to pay for 
services does not arise, because the presumption which sup- 
ports such implication is nullified by the presumption that, 
between members of a household, services are gratuitously 
rendered.’’’** The presumption that the services of a mem- 
ber of the family are gratuitous is not by any means con- 
clusive. It may be rebutted by showing a contract to pay 
for such services, or such facts and circumstances, as will 
warrant a jury in finding that the services were rendered in 
the expectation by one of receiving, and by the other of 
making, compensation therefor.** . 

The presumption is naturally strongest in the case of a 
parent and child, and decisions, in some states, have spoken 
of it as if restricted to cases where such a relationship in 
blood existed.*** But in innumerable decisions, it has been 
applied to other relationships, such as that of brother and 
sister and “‘all members of a household however remote 
their relationship may be, and, indeed, even to those who, 
though not of kin, stand in the situation of kindred in one 
household.’’*** In Pennsylvania, however, the cases decide 
that, when the parties are parent and child or members of the 
same family, the relationship excludes the implication of a 
promise. In all cases, except that of parent and child, there 
must be evidence, beyond the relationship, that the creation of 
no debt was intended.**” As between brother and sister, 
there is no presumption that they live together as members 
of a family.” Family relationship must be proved by the 
party who asserts it, the intention to be gathered from the 
facts and circumstances of the case.’” : 


26354 N. J. Law 348 (1892), by Chancellor 267118 Pa, 20 (1888). 

McGill. 268 114 Pa. 371 (1886). 
26498 Towa 548 (1870). 269 154 Pa. 230 (1893); 7Sup. 
265 69 Iowa 637 (1886). Ct. 206 (1898); 112 Pa. 


26654 N. J. Law 343 (1892). 290 (1886). 
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72. Mistaken Services.—If the parties undertake to 
carry out a supposed agreement which by mutual mistake is 
no contract at all, the party doing the work is, nevertheless, 
entitled to claim from the party benefited the reasonable 
value of his services.’”? So, too, if there be a mutual mistake 
as to the consideration.’ But this rule is purely an equit- 
able one and based upon the benefits received and assented * 
to by the defendants. It cannot be applied to the case where 
a claimant blunders upon another person’s property, or by 
mistake does work on another man’s contract.””* A mechanic 
employed to alter one man’s house, who goes by mistake to 
another which happens to be unoccupied and, before his mis- 
take is discovered, does work, cannot charge the owner who 
neither contracted for, desired, nor consented to the work.’” 


MONEY HAD AND RECEIVED 

73. The principle is well established that if a party 
receive money to which he is not justly and legally entitled, 
and which he ought not in good conscience to retain, the 
law regards him as the receiver and holder of the money for 
the use of the lawful owner of it, and raises an zmplied promise 
on his part to pay over the amount to such owner; and, if 
the money be withheld from the owner, an action may be 
maintained for money had and received.*”* 

Thus, in an English case, it appeared that the plaintiff had 
paid rent to the defendants for certain premises which he 
held under them as lessee, and it afterwards turned out that 
the defendants had no title. The plaintiff was ejected and 
also compelled to pay the rightful owners the rent that 
had become due while he held under the defendants. ‘The 
court was of the opinion that an action for money had and 
received was maintainable by the plaintiff for the recovery 
of the rent previously paid to the defendants.*” 

The action for money had and received is in the nature of 
a bill in equity, and while the suit is under the common-law 


27018 Pick. Mass. 229 (1836). 273 13 Ore. 350 (1886). 
27124 Kan. 38 (1880). 27459 Md. 255 (1882). 
27237 Mich. 332 (1877). 27510 B. & C. (Eng.) 234 (1829). 
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form of an action of assumpsit, the gist of the action is that 
the party defendant is obliged by the ties of equity and natural 
justice to refund the money.*” “It lies for money paid 
by mistake, or upon a consideration which happens to fail; 
or for money got through imposition (express or implied) 
or extortion, or oppression, or an undue advantage taken 
of the plaintiff’s situation contrary to laws made for the pro- 
tection of persons under those circumstances.””*”’ 


74. Mistake of Fact.—Where one party pays and 
another receives money under a mistake or misapprehension 
of a material fact, it is generally held that the money may be 
recovered from the party not entitled to retain it.”” 

An error of fact takes place either when some fact which 
really exists is unknown, or some fact is supposed to exist 
which really does not exist. A contract made upon an 
assumed state of facts as to which there is a mutual mistake 
may be rescinded on discovering the mistake, and the party 
paying money upon it may recover it. Thus, if the parties 
to an accord and satisfaction, in settling a claim, act under a 
mutual mistake of facts, there is nothing in the nature of the 
transaction which prevents a court of law from correcting 
the mistake or relieving from its consequences in a proper 
action for that purpose.*” 

It is needless to say that the courts will not relieve against 
every mistake made by a party in his business transactions.” 
A mistake in a matter of fact, to be a ground of relief, must 
be of a material nature, inducing or influencing the agree- 
ment or in some matter to which the contract is to be applied.*” 
It must be a mistake not remotely, but directly, bearing 
upon the act against which relief is sought. It is necessary, 
also, to show total failure of consideration; the mere fact 
that the plaintiff used bad judgment and made a bad bargain 
will not entitle him to relief.*”” 


2769 Conn. 545 (1833). 28061 Wis. 255 (1884). 
2772 Bur. (Eng.) 1,005 (1760), by Lord 28184 N. Y. 430 (1881). 

Mansfield. 2825 M. & W. (Eng.) 432 (1839); 92 Ind. 
278139 Mass. 513 (1885). 436 (1883.) 


27911 Hun (N. Y.) 208 (1877). 
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75. Mistake of Law. —It is a rule of law, supported by 

a majority of the decisions, that money ‘paid with a full 
knowledge of all the facts, although it may be in ignor- 
ance of, or under a mistake of, law, cannot be recovered;*** 
for, ignorance of the law is no excuse. In the leading 
English case on this subject, the court said: “Every man 
must be taken to be cognizant of the law, otherwise, 
there is no saying to what extent the excuse of ignorance 
might not be carried. It would be urged in almost every 
case. > : 
In the United States, the prevailing opinion supports the 
strict rule both in the federal courts*** and in those of 
a great majority of the states.”° In some states, the con- 
trary doctrine has been asserted, noticeably in Connecticut, 
where the supreme court said: “‘When money is paid by 
one under a mistake of his right and duty and which he 
was under no obligation to pay, and which the recipient 
has no right in good conscience to retain, it may be 
recovered in an action ... whether the mistake be one 
Grelaweots tact, 7: 

However strongly the general common-law rule may be 
laid down, it is not denied at the present day that courts 
of equity have, within certain limitations, power to relieve 
against mistakes in law as well as fact,’ “if there is any 
equitable ground which makes it, under the particular facts of 
the case, inequitable that the party who received the money 
should retain it.’’ It is said, however, in the case last quoted, 
that “‘relief has never been given in the case of a simple 
money demand by one person against another, there being 
between those two persons no fiduciary relation whatever 
and no equity to supervene by reason of the conduct of 
either of the parties.’’*’ The supreme court of the United 
States has said, ‘that a clearly established misapprehension 
of the law does create a basis for the interference of courts 


2833 Ch. Div. (Eng.) 351 (1876). 28719 Conn. 548 (1849); 59 Conn. 320 (1890). 


2842 East (Eng.) 469 (1802), by Lord 288141 U.S. 260 (1890). 
Ellenborough. 2897,, R. 3 Ch. D. (Eng.) 351 (1876), by 
28510 Pet. (U. S.) 137 (1836). Lord Justice James. 


2861 Wend. (N. Y.) 355 (1828). 
189—26 
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of equity, resting on discretion and to be exercised only in 
the most unquestionable and flagrant cases.’’*” 

The whole question is a difficult one. It was argued before 
Lord Mansfield that all the laws of the country are presumed 
_ clear, evident, and certain. But the chief justice replied, ‘‘as 
to the certainty of the law, it would be very hard upon the 
profession if the law were so certain that everybody knew it; 
the misfortune is that it is so uncertain that it costs much 
money to know what it is, even to the last resort.”’ 


76. Involuntary Payments—Duress.—Where the 
payment of money is compelled by duress, or unlawful 
compulsion, it may be recovered. 

To constitute the coercion, or duress, which will be 
regarded as sufficient to make a payment involuntary, there 
must be some actual or threatened exercise of power, pos- 
sessed, or believed to be possessed, by the party exacting or 
receiving the payment over the ferson or property of another, 
from which the latter has no immediate relief than by making 
the payment.” The doctrine established by the authori- 
ties is that a payment is not to be regarded as compulsory, 
unless made to emancipate the person or property from an 
actual and existing duress imposed upon it by the party to 
whom the money is paid.*” 

Duress of the person is either by imprisonment, or by 
threats, or by an exhibition of force which apparently cannot 
be resisted. Duress of goods may exist where one is com- 
pelled to submit to an illegal exaction in order to obtain 
them from one who has them in possession, but refuses to 
surrender them unless the exaction be submitted to.’ 


ILLUSTRATION. —In an old English leading case involving duress of 
goods, the plaintiff had pledged goods for twenty pounds, and, when 
he offered to redeem them, the pawnbroker refused to surrender them, 
unless he were paid ten pounds for interest. The plaintiff submitted 
to the exaction, but in a suit was held entitled to recover all that had 


been unlawfully demanded and taken. ‘‘This,’’ said the court, ‘‘is a 
290141 U. S. 260 (1890); see Am. Law 2924 Gill (Md.) 425 (1846). 
Reg., Vol. 33, p. 336 (1894). 29345 Mich. 569 (1881). 


29195 U. S. 210 (1877). 
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payment by compulsion; the plaintiff might have such an immediate 
want of his goods that an action of trover would not do his business. 
We must take it he paid the money relying on his legal remedy to get 
it back again.’’?** 


So, also, it was held that one could recover money which 
he had paid to release his goods from an attachment which 
was sued out with knowledge on the part of the plaintiff that . 
he had no cause of action.’”* 


77. Itis, however, a well-established rule of law that if 
a party with a full knowledge of the facts, voluntarily pay a 
demand unjustly made on him, or attempted to be enforced 
by legal proceedings, he cannot recover the money as paid 
by compulsion, unless there be fraud in the party enforcing 
the claim.**° The case is not altered by the fact that the 
party so paying protests that he is not answerable and 
gives notice that he will bring action to recover the money. 
He has an opportunity in the first instance to contest 
the claim at law. He has, or may have, a day in court; he 
may plead and make proof that the claim is such that he is 
not bound to pay.” ‘“‘Where a man demands money of 
another as a matter of right, and that other, with full knowl- 
edge of the facts upon which the demand is founded, has 
paid a sum, he never can recover the sum he has so volun- 
tarily paid. He has an option either to litigate the question 
or to submit to the demand and pay the money.’ If, in 
fact, a party be under no duress, restraint, or compulsion, a 
protest is of no avail, and, in case of duress, is then only 
evidence tending to show that the alleged payment was the 
result of duress.**” 

To take a case out of the rule there must be compulsion 
actual, present, and potential in inducing the payment by 
force of process available for instant seizure of person or 
property on a demand really illegal. Where the payment is 
voluntary, a protest with notice of an intention to reclaim, 


2949 Stra. (Eng.) 915. 2975 Wall. (U. S.) 720 (1866). 


295114 Mass. 364 (1874); 7 Cush. (Mass.) 2985 Taunt. (Eng.) 144 (1813), by Gibbs, J. 
125 (1851). 299101 Pa. 304 (1882); 136 Pa. 62 (1890). 


29610 Ad. & Ell. (Eng.) 82 (1839); 31 Pa. 173 (1855). 
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is not sufficient to sustain a recovery; the voluntary char- 
acter ofthe payment remains notwithstanding the notice.*” 

A voluntary payment of the debt, or of a claim against 
another person, will not render that person liable to repay 
the money without an express promise. No man can pay 
another person’s debt without a request to do so and then 
charge him therefor.*” 


GOODS SOLD AND DELIVERED 


78. If goods be sold and delivered to a party who 
accepts them, or appropriates them to his own use, without 
expressly agreeing to pay for the same, the law implies a 
promise on his part to pay for them their reasonable value.*”” 
Thus, where a person in the habit of dealing at a store noti- 
fied the proprietor not to give credit to his family, but 
subsequently permitted members of his family to procure 
goods for the family use, which were so used, he was held 
responsible for the payment of their value.*” 

The intention of the purchaser is indicated by his declara- 
tions and acts, the nature of the goods, and the circumstances 
of the case. If the buyer intend to retain possession of 
the goods and manifest that intention by a suitable act, it is 
an actual acceptance. The law will apply an assumpsit, and 
the owner of the goods will be permitted to recover in that 
form of action when the articles have been actually applied, 
appropriated, and converted by the person receiving the 
same to his own beneficial use.*”* 

Thus, where the publisher of a newspaper forwarded a 
copy properly directed by mail to a party who was not a 
regular subscriber therefor, but who received the same regu- 
larly from the post-office and used it, neither returning the 
same nor giving other notice to the publisher, it was held 
the law would imply, in such a case, a promise to pay such 
party, according to the usual terms of such publication.*” 


300136 Pa. 78 (1890), citing 119 Pa. 212 $03 158 Pa. 380 (1893). 


(1888). $045 Car. & P. (Eng.) 228 (1832). 
30157 Mo. 185 (1874). 30544 N. H. 115 (1862). 


302155 Pa. 160 (1893); 15 M. & W. (Eng.) 85 (1846). 


$9 THE LAW OF CONTRACTS 55 


79. Goods Sold to a Committee.—An_ interesting 
point to be noted in this connection is the liability of a com- 
mittee or political organization for goods sold and delivered 
at its request. If the members of such a committee concur 
in giving an order for goods, they are personally liable for 
their cost; the committee of an organization who engage in 
an enterprise are liable for the debts they contract and all’ 
are included in such liability who assent to the undertaking 
or subsequently vafzfy it.°*° 

An illustration is furnished by a case where a political 
party at a mass meeting resolved to give a public dinner in 
celebration of a victory, a committee being appointed to 
make the arrangements. At the conclusion of the meeting, 
in the words of a reporter, “the plaintiff was called in and 
directed to prepare a dinner for one thousand persons and 
serve it at Taaffe’s Warehouse, where four thousand people, 
of all political parties, subsequently partook of it with 
wonderful cordiality.”’ The committee was held jointly 
liable for the bill.*°’ 


CONTRACTS IMPLIED IN EXPRESS ONES 

80. Itisarule of law that every contract must be con- 
strued as if those terms which the law will imply were 
expressly introduced into it; in other words, “what is implied 
in an express contract is as much a part of it as what is 
expressed.’’*°** 

Several of the subjects which would properly come within 
the limits of this broad rule are of sufficient importance to 
merit separate discussion; for example, the implied covenants 
on a sale of real estate*’® and the implied warranties that 
accompany a sale of personal property.*”® 

Where one agvees to perform services for another, the 
law implies that he undertakes to perform such services 
with integrity and fidelity.*** And where a contract calls for 


30697 Pa. 493 (1881). 310See The Law of Property: Sales of 


3076 W. & S. (Pa.) 67 (1843); 44 Mich. 431 Personal Property. 
(1880). 3il¢d S. & R. (Pa.) 249 (1818); 7 W. N. 
308 Bish. Cont. 421. Cas. (Pa.) 92 (1879). 


309See The Law of Property: Private 
Grants—Deeds. 
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the performance of services, each of the parties is entitled to 
demand of the other the exercise of ordinary care and skill 
in its performance. The rule applies to all kinds of services. 
One who contracts to do all the mill work necessary in the 
construction of a grist mill, is bound to do it in a workman- 
like manner so that it will answer the purpose for which it is 
designed.*”” 

The rule is general, as previously stated, that whenever 
labor or services are performed at the request of another 
there is an implied promise raised by the law to pay for such 
services. A corollary to this proposition is equally general 
that the skill and care required in doing the work in order to 
deserve compensation is that ordinarily possessed and exer- 
cised by others in like calling.*” 

The physician and the attorney undertake in the practice 
of their respective professions that they are possessed of 
that degree of knowledge and skill therein which usually 
pertains to the other members of their profession. Beyond 
this measure of skill and diligence, the law makes no 
exaction. They are not held as guarantors of success; if 
actual damages be sustained from the neglect or unskilful 
performance of such services, they may be recovered by the 
injured party to the contract.*”* 

When a person engages to work for another, he impliedly 
undertakes that he has a reasonable amount of skill in 
the employment and engages to use it and a reasonable 
amount of care; a failure to do so will prevent him from: 
recovering the contract price, and limit him to what the 
work is reasonably worth, or the employer may recoup 
all the damage he may sustain for want of reasonable skill, 
or for want of the observance of reasonable care in execu- 
ting the work. 


81. In the enforcement of the obligation of contracts, 
the courts are not confined to the mere naked words of the 
written or spoken agreement. The contract which the law 


312 25 Pa, 382 (1855). 31419 Vt. 54 (1846). 
31349 N. J. Law 685 (1887); 70 Ill. 268 (1873). 
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will enforce is the undertaking of the parties plus the law of 
contracts which the parties will be presumed to have known 
and according to which every agreement will be interpreted.*** 


WAIVER OF TORT AND SUING IN ASSUMPSIT 


82. The rule at common law was that whatever was a 
tort in its inception could not by any subsequent transaction 
be made the foundation of an implied assumpsit. This rule 
has been gradually relaxed, and the general principle is now 
established that where one has injuriously appropriated or 
converted the property of another to his own use, obtaining 
value therefor, the injured party may waive the tort and sue 
in assumpsit to recover the amount thus wrongfully 
acquired.*** Thus, where goods deposited with a person are 
wrongfully sold by him, he will be liable to the owner in 
trover, or the latter may waive the tort and bring assumpsit 
for the value of the goods as if sold and delivered.**’ 

There is considerable difficulty in stating how far the 
courts will go in permitting a waiver of the tort and a suit 
in assumpsit. But the weight of authority, as shown by the 
decisions of a majority of the states, appears to be in favor 
of permitting a waiver of the tort and a suit in assumpsit, 
even in those cases where the wrong-doer has not converted 
the property taken into money but has retained it for his own 
use.** An action for money had and received is a conclusive 
election to waive the tort and the damages incident thereto,°*’” 
and the commencement of an action of trespass or trover is 
a conclusive election the other way.*” 


———— 


315 Bish. Cont., Sec. 256. 3175 Hill (N. Y.) 577 (1848); 27 N. J. Law 
31677 N. Y. 144 (1879); 5 Pick. (Mass.) 43 (1858). 
285 (1827); 1 Hill (N. Y.) 234 (1841), 31832 Conn. 563 (1865); 44 Pa. 9 (1862); 81 
and note to same, p. 240; 1 Yeates Pa. 445 (1876). 
(Pa.) 248 (1793); 35 Pa. 351 (1860). 31919] N. Y. 161 (1890). 
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THE LAW OF CONTRACTS 


(PART 2) 


PARTIES TO CONTRACTS 


1. It isa first principle that in whatever different capaci- 
ties a person may act, he nevercan contract with himself nor 
maintain an action against himself.’ In acommon-law court 
one cannot be both plaintiff and defendant in the same case,’ 
even though on the one side he appear in a representative 
capacity;* and, as a contract is an obligation enforceable at 
law, it follows that there must be at least two parties to a 
contract. 

There may be any number of persons to a contract, so 
long as there are more than one and the number of 
parties, and who they are, is ascertained or ascertainable at 
the completion of the contract. A promise made to every- 
body is not a promise to any person; and a promise by a 
multitude, or an indefinite and unidentified number of indi- 
viduals, to jointly do a particular thing, cannot be enforced.‘ 
An offer may be made generally, as in the case of a general 
offer of a reward, but to complete the contract it must be 
accepted by a definite party or parties. 


2. The parties to a contract must exist; that is to 
say, if the party purport to be a natural person, he must be 
living. A contract with a fictitious person is void.* In the 
case of an artificia! person, such as a corporation, it must 
have a legal existence to entitle it to contract.* It is also 
requisite to the validity of all contracts that the parties 
thereto are legally capable of contracting. 


16 Pick. (Mass.) 316 (1828). 481 Fed. Rep. 282, 283 (1897). 
276 Ill. 355 (1875). 51 Camp. (Eng.) 130 (1807). 
358 N. Y. 425 (1874). 6 63 Mo. 268 (1876). 
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Incapacity may result either from a physical or mental 
condition which excludes real consent, or it may result from 
a rule of the common law ora statute which prevents, certain 
classes of individuals from entering into a binding agree- 
ment, or restricts or limits their powers in this respect. 


COMPETENCY 


INFANTS 


3. Aninfant is a person under the age of twenty-one 
years.” This is the age at which, at common law, a 
minor, whether male or female, attained his or her majority; 
but the age selected is purely arbitrary, and, in a number of 
states, females reach their majority at eighteen. In the 
absence of a statute to the contrary, the common-law rule 
prevails. 


4, It is difficult to state a rule as to what contracts of an 
infant are void. The dicta in the early English decisions 
indicate that the criterion in each case was whether or not 
the transaction were beneficial to the infant, such transac- 
tions as were prejudicial to his interest being held null and 
void.* Inthe practical application of this principle, however, 
so many contradictions are to be found that modern writers 
are inclined to abandon this test altogether. Most of the 
acts of infants are voidable only and not absolutely void; 
and it is deemed sufficient if the infant be allowed, when he 
attains maturity, the privilege to affirm or avoid in his 
discretion his acts done and contracts made in infancy.® The 
distinction between an act that is voidable and one that is 
void is determined by arbitrary rules of law. A void act 
cannot be ratified by the infant on attaining majority.” 


5. The contracts of infants are, therefore, divided into 
three classes: (1) Those that are valid and bind the infant 


7 Rapalje & Lawrence, Law Dict., Vol. 1, p. 650. 92 Kent’s Comm. 234. 
813 Mass. 237 (1816); 26 Am. Law Rev. 502 (1892). 1°93 Cr. C. C. (U. S.) 276 (1827). 
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with or without his affirmance on attaining majority; (2) 
those that are void absolutely; and (3) those that are vcida- 
ble and may be ratified by the infant on attaining majority. 
In this last class are included most of the ordinary cases of 
contract, the first two classes constituting, in a sense, excep- 
tions to the more general rule. 


VALID CONTRACTS OF INFANTS 


6. Legal Obligations.—Whatever an infant is bound 
to do by law, the same will bind him although he does it 
without suit at law.** The authorities, says Lord Mansfield, 
are so express upon this point that it is unnecessary to cite 
instances. Thus he may join with his cotenants in making 
partition; he may pay rent; or if his acts take effect from an 
authority with which he is entrusted, as where he acts as an 
executor or trustee, he cannot disaffirm his acts which the 
law would compel him to perform.” 


7. Marriage.—Executed contracts of marriage by the 
common law, both in England and the United States, are as 
binding as if made by adults; at common law, the age of 
consent is fixed at twelve in females and fourteen in males.** 
The statute laws of many of the states prohibit the issuing 
of a marriage license or wedding certificates to minors with- 
out the consent of their parents or guardians, under severe 
penalties. But the effect of these statutes is directory only, 
to prevent as far as possible the solemnization of such mar- 
riages, and their effect is not to render such marriages void, 
when duly solemnized.** 


8. Apprenticeship. — Binding himself as an apprentice 
for instruction in a useful art or trade has been considered 
an act beneficial to the infant, and, therefore, valid, if the 
wages be a fair compensation for his services and the con- 
tract contain no inequitable advantage to the master.” 
Under the English decisions, the question whether the 


11Co. Litt. 172¢. 14See The Law of Husband and Wife: 
123 Bur. (Eng.) 1794, at p. 1,801 (1765). Solemnization. 
131 Gray (Mass.) 119 (1854). 1520 R. I. 147 (1897). 
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provisions in a contract of apprenticeship be or be not equi- 
table as regards the infant, depend largely upon whether they 
were at the time of the agreement common to labor con- 
tracts, or were, in the condition of trade then prevailing, 
such as the master might reasonably be justified in imposing 
as a protection to himself, and also upon whether the wages 
were a fair compensation.” 

As stated in an English case, “it is plain that the contract 
by which an infant binds himself to learn an art or trade to 
his own future profit is prima facie valid and binding. But 
no doubt the law has engrafted on that general principle 
certain well-known and defined exceptions. It has been held 
from the time of Lord Coke that an infant cannot bind him- 
self to be liable to a penalty; and the contract to impose a 
penalty on an infant is void. Again, it has been held, that a 
contract by which an infant renders his vested interest sub- 
ject to forfeiture is void.against the infant; and again, 
wherever you find extraordinary or unusual stipulations con- 
tained in a contract, either of apprenticeship or services, 
there the court at least must be on the watch lest the infant 
should be held to be bound by a contract which is not 
reasonable and which is not good in law.’’” Thus, an 
apprenticeship contract, which bound the infant apprentice to 
enter into no engagements without the master’s permission, 
but did not in any corresponding way bind the master to 
provide engagements or employment for the apprentice, was 
held unreasonable and not binding. 

In England and most of the United States, there are 
statutes regulating the mode of binding apprentices which 
must be consulted for the details of the subject. An appren- 
tice can be bound only by indenture; if the indenture be 
defective in not strictly complying with the statute, in some 
states, it is held voidable by the infant, and, in other states, 


Div. (Eng.) 352 (1884); 45 Ch. Div. Vol. 2, p. 489, Apprentices, citing 3 
(Eng.) 430 (1890). Esp. (Eng.) 188 (1800); 18 Conn. 331 
1745 Ch. Div. (Eng.) 480 (1890), by Lord (1847). 
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9. Enlistment.—Every citizen, whether of age to 
make contracts generally or not, if of sufficient capacity, is 
under obligation to render military service to the country 
when required, and is subject to draft for such service.‘ 
What a minor can be compelled to do, he may contract to do 
voluntarily under the terms of a statute granting authority to 
enlist minors,’ and if he be lawfully subject to military duty’ 
and be lawfully called on to enlist, his contract of enlistment 
is as valid and binding as that of an adult.” 


10. Necessaries.—An infant is liable for the actual 
value of necessaries furnished to him. The word neces- 
saries is not confined in its strict sense to such articles 
as are necessary to support life but extend to articles fit to 
maintain the particular person in the state, degree, and 
station of life in which he is.” 

Lord Coke considered the necessaries of an infant to 
include victuals, clothing, medical attendance, and “good 
teaching or instruction whereby he may profit himself 
afterward.’’ ** 


11. There is some dispute as to whether the infant is 
liable on his express contract for necessaries, or whether the 
vendor must sue on an implied assumpsit, but in either case 
the real consideration is open to inquiry; the infant is not 
bound to pay for the articles furnished more than they are 
really worth to him as articles of necessity, and, conse- 
quently, he is not precluded by the form of the contract from 
inquiring into the real value of the necessaries furnished.” 

The burden of proving the existence of an actual necessity 
lies on the vendor of the articles in question; he contracts 
with an infant at his peril. It is the vendor’s duty to 
acquaint himself with the infant’s circumstances and necessi- 
ties. Where the supply of an article otherwise necessary 
has been grossly excessive, the court may declare it, asa 
matter of law, inordinate.** So, too, if the infant reside 


19 30 Conn. 438 (1862). 23 Co. Litt. 172 a. 


201 Mas. (U. S.) 71 (1816). 24 2 Kent’s Comm. 240. 
21 94 Pick. (Mass.) 227 (1836). 256 W. &S. (Pa.) 80 (1843). 


226M. & W. (Eng.) 46 (1840); L. R.4 Ex. (Eng.) 32 (1868). 
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with his father or guardian who gives. him his care and pro- 
tection and is willing to supply his wants, he cannot bind 
himself even for what would otherwise be necessaries.” 
If, however, a guardian refuse to furnish necessaries for 
his ward, the infant may purchase, and a stranger may 
supply, such articles as are required to meet his wants, and 
the infant’s estate will be liable.” If an infant be married, 
the necessaries for his. wife and children are legally neces- 
saries for him. 


12. What in any particular case will be held necessaries 
is a mixed question of law and fact, the province of the court 
and jury in determining which is thus briefly stated: “‘When 
it is sought to enforce a contract against an infant on 
the ground that it was for necessaries, then prima facie 
necessity of the commodities supplied is a question for the 
court. If the court holds them not prima facie necessary, 
evidence may be given of special circumstances rendering 
them in fact necessary, and the legal sufficiency of such 
evidence is a question for the court; if on these preliminary 
considerations the court decides that there is evidence on 
which the supplies in question may reasonably be treated 
as necessaries, then it is for the jury to say whether they 
were in fact necessaries for the defendant under all the 
circumstances of the case.’’?° 


13. The term necessaries is generally confined to such 
commodities as supply personal needs; the wants to be 
supplied are personal; either those for the body, as food, 
clothing, lodging, and the like; or those necessary for the 
proper cultivation of the mind, as instruction suitable and 
requisite to the useful development of the intellectual 
powers, and qualifying the individual to engage in business 
when he shall arrive at the age of manhood. Thus, a minor 
has been held not liable for the expense of repairing his real 
estate, although such repairs were needed to prevent serious 


264 Watts (Pa.) 80 (1835); 114 Mass. 397 282 Kent’s Comm. 240. 
(1874). 29 Poll. Cont., pp. 68-71. 
274 W. & S. (Pa.) 118 (1842); see The Law of Parent and Child, The Law of Guardian and 
Ward. 
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and immediate injury to the property.*® The fact that he 
has real estate calls for the appointment of a guardian 
through whose agency such repairs can be made. Nor will 
an infant be liable on his contract employing an attorney to 
examine his title to property.” 


14. The law does not deem an infant competent to carry , 
on business on his own account, and for that reason does 
not hold him liable for articles furnished him as a merchant 
or trader, even though the articles were actually beneficial.*” 
Thus, in an action brought to recover the price of a chair 
and other articles of furniture designed to be used in 
furnishing a barber shop for a minor, the court held the 
articles in question clearly not necessaries, the law not con- 
templating that a minor should open a shop and become the 
proprietor of a business.** If the articles had been a reason- 
able number of hand tools, such as are ordinarily provided 
by a journeyman, the case would have been different. 


15. The word xecessaries is not confined, however, to 
such articles as are necessary merely to support life, but is 
extended to articles fit to maintain the particular person in 
the state, station, and degree of life in which he is. For 
mere articles of ornament or luxury an infant will not be 
responsible, but, if they be not strictly of this description, 
the question arises whether they were bought for neces- 
sary use and are suitable for the infant’s age, state, and 
degree. Thus, a bicycle was held not necessary for a boy 
of seventeen years of age who worked in a shoe shop a 
mile from his father’s house.** 

At common law, an infant is not liable for money lent, 
although expended by him in the purchase of necessaries; 
but, in equity, the lender could be subrogated to the rights of 
the seller of the goods as against the infant.** The later 
cases in the United States have adopted the view that an 


3012 Metc. (Mass.) 559 (1847). 34145 Mass. 558 (1888); 25 N. Y. App. 
3148 Neb. 391 (1896). Div. 388 (1898). 
3212 Metc. (Mass.) 559, 563 (1847). 35 10 Vt. 225 (1838). 
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infant, being liable to one person for necessaries purchased, 
may make himself liable to another, who pays such bill for 
him at his request, the liability being limited to the reason- 
able worth of the necessaries and not measured by the 
amount actually paid.” 


VOID CONTRACTS OF INFANTS 


16. It was formerly held by all the courts that every 
contract of an infant not beneficial to him was void.*” As 
already stated, the tendency now is to explain away or dis- 
‘ecard this doctrine and treat most contracts as voidable, 
leaving it to the infant, on attaining majority, to affirm or 
disaffrm the transaction.** In the transition from the old 
to the new doctrine the words vozd and wotdable have been 
used indiscriminately, and it is difficult to speak of any 
class of contracts by infants as absolutely void,** except 
that a power of attorney given by an infant is absolutely 
void and incapable of ratification by the infant on attaining 
majority. Thus, a warrant of attorney by a minor to con- 
fess judgment is void no matter under what circumstances 
it is given, and on showing infancy should be vacated.*° 


17. In England, the contracts of infants are governed 
by the Infants Relief Act, 1874, which provides that 
(1) all contracts, whether by specialty or by simple con- 
tract, henceforth entered into by infants for the repayment 
of money lent or to be lent, or for goods supplied or to be 
supplied (other than contracts for necessaries), and all 
accounts stated with infants, shall be absolutely void; pro- 
vided always, that this enactment shall not invalidate any 
contract into which an infant may, by any existing or future 
statute or by the rules of common law or equity, enter, 
except such as now by law are voidable; (2) no action shall 
be brought whereby to charge any person, upon any promise 
made, after full age to pay any debt contracted during 
36 83 Me. 305 (1891). 3915 Wend. (N. Y.) 631 (1836). 


3726 Am. Law Rev., p. 502. 4092 Pa. 337 (1858). 
3837 Vt. 647 (1865). 
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infancy, or upon any ratification made after full age of any 
Promise or contract made during’ infancy, whether there 
shall or shall not be any new consideration for such promise 
or ratification after full age.“ 

The operation of this act, it is declared, seems to be to 
reduce all voidable contracts of infants ratified at full age, 
whether the ratification be formal or not, to the position of 
agreements of imperfect obligation, that is, which cannot be 
directly enforced but are valid for all other purposes.* 


VOIDABLE CONTRACTS OF INFANTS 

18. As before stated, the general doctrine is that an 
infant’s contract is voidable at his option and, since infancy 
as a defense is a personal privilege, at his option only. All 
agreements, transactions, or contracts not within the excep- 
tions already discussed may be disaffirmed by him, either 
before or upon the attainment of his majority. Nor has an 
infant any more capacity to dispose of his property by gift 
than he has by contract, and he is just as much entitled to 
protection from the consequences of an improvident gift of 
his property as he is to protection from the consequences of an 
improvident contract respecting it. The emancipation of 
an infant by his father does not enlarge or affect his capacity 
to make a contract, and its only effect is to release him from 
parental control and give him a right to his earnings.“ 


19. Employment.—A special contract by a minor for 
his services is voidable by him at his option, and, upon avoid- 
ing it, he may recover by an action what his services were 
reasonably worth.** Thus, an infant with the assent of his 
mother agreed to work for a creditor of his deceased father, 
one-half of his wages to be applied to the payment of the 
claim. When the debt had been thus paid, the creditor dis- 
charged him. It was held that the infant was not precluded 
when he became of age from avoiding the agreement and 


4137, 38 Vict., c. 62 (1874). 43 37 Vt. 647 (1865). 
42 Poll. Cont., p. 62; L. R. 24 Q. B. Div. 44104 Pa. 26 (1883); 11 Vt. 273 (1839); 19 
(Eng.) 166 (1889); (1892) L. R. 2 Q. B. R. I. 217 (1893); 110 Mass. 137 (1872). 
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recovering the balance of the wages that had been credited 
to his father’s debt.** 

The fact that an infant may enter into a contract of employ- 
ment binding on his employer, and capable of ratification by 
him, does not counteract the father’s right to the services of 
his minor child, or his right to reclaim the custody and 
services of the infant, who may have hired himself to another 
without the parent’s consent. But, as between the infant and 
the employer, it remains binding until avoided by the infant, 
or until the parent asserts his paramount right to put an end 
to it by reclaiming his minor child.*® 


20. Parents, being under an obligation to support their 
children, are entitled to their service during infancy. But, 
although the father is entitled to such services, he may waive 
that right and emancipate his child, or the child may, by the 
father’s consent, be entitled to his own earnings.*’” Such 
intention of the parent may be inferred from the circum- 
stances, and when the circumstances in any particular case 
warrant the conclusion that it was understood that the minor 
might receive his earnings, payment to him will be good, as 
the parent is concluded by his consent.** 


21. Partnership.—A partnership is also one of the 
voidable class of contracts into which an infant may enter, 
and, if he disaffirm the contract, he will not be liable for firm 
debts contracted during his infancy.*® If, however,:on com- 
ing of age he continue in the business and do nothing to 
disaffirm the partnership, he will be held liable for firm debts 
as a general partner.” 


22. Sales and Purchases.—Contracts of sale by an 
infant, whether the same relate to real estate or personal 
property, are voidable and may be ratified or avoided at 
majority in the manner to be described later.** This is true, 


45 150 Mass. 448 (1889). 481 Vt. 41 (1827). 


461 Coldw. (Tenn.) 612 (1860); 1 Pars. 4935 Minn. 488 (1886). 
Cont., p. 310. 50123 Mass. 88 (1877); 16 Phila. 143 (1883) 


473 Barb. (N. Y.) 115 (1848); 11 Vt. 258 519 Wall. (U. S.) 617 (1869). 
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also, of contracts of purchase. The retention or sale of the 
property, after becoming of age, amounts to, or is evidence 
of, an affirmation. Therefore, if an infant buy land and 
execute a purchase-money mortgage for the same, he 
cannot, after he comes of age, affirm the conveyance and 
at the same time disaffirm the mortgage.*? A lease is 
a voidable contract, and an infant who has leased premises, 
for a term and, after reaching full age, holds over after its 
expiration, will be treated as ratifying the lease.*° 


23. Negotiable Instruments. — Promissory notes given 
or indorsed, or bills of exchange accepted, by infants are 
voidable, not void. Ifa bill or note be drawn to the order of 
an infant payee and by him indorsed over to a third person, 
a valid title is transferred and the plea of infancy cannot be 
set up by the maker. The privilege of infancy is personal 
and can be made by the infant only, and the drawer is liable.** 


24. Suretyship.—By some early authorities, an infant’s 
contract of suretyship was deemed void on the ground that 
in no event could such a transaction prove beneficial.** But 
other and later authorities hold such a contract voidable. It 
has been held that the mere fact that the infant assumed to 
become a surety for another, is not, in itself, ground sufficient 
to say that such dealing was wrong to the infant. The most 
that can be said is that the court cannot see how the infant 
could derive benefit from such an act; but that is not suffi- 
cient, if he himself after arriving at maturity deliberately 
have determined the matter for himself.** 


25. Compromises.—If an infant submit a claim to 
arbitration, or make a compromise of an action, either in 
contract or tort, he can, on attaining majority, set aside the 
agreement.’ The court will, however, not extend this prin- 
ciple so as to permit fraud or injustice, and, if the infant have 


52159 Pa. 146 (1893). 554 Conn. 876 (1822). 


5326 W.N. Cas. (Pa.) 249 (1890). 5611S. C, 412 (1878); 112 Mass. 403 (1878); 
541 McCrary (U. 8S.) 384 (1880); 3 Wend. 11 S. & R. (Pa.) 305 (1824); 61 Vt. 481 
(N. Y.) 479 (1880); 3 Doug. (Eng.) (1889). 
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received reasonable compensation, he can recover no more. 
If the compensation previously made were inadequate, such 
other sum may be awarded as will amount to reasonable 
satisfaction.” 


DISAFFIRMANCE OF VOIDABLE CONTRACTS 


26. The privilege of avoiding his contracts is personal— 
conferred on the infant alone. During his life no other 
party can take advantage of his privilege, and the privilege 
not being transferable cannot be exercised by assignees or 
privies in estate.*° Although the privilege is personal, it 
extends to the legal representatives of the infant, who may, 
after his death, affirm or disaffirm the contract of the infant, 
in regard to the matters where they succeed to his interest 
or represent him.°® An infant’s contracts in reference to the 
sale or conveyance of land may be avoided by his heirs or 
privies in blood who succeed to his estate. 


27. If the contract of the infant be executory, his right 
to disaffirm it is sufficiently exercised if he merely plead his 
infancy as a defense in an action on the contract, and, if he 
have not expressly affirmed it since attaining his majority, the 
infancy is a perfect defense since it does not bind him with- 
out such confirmation.” 


28. An executed contract of an infant has legally no 
more force than an executory one, but there is this distinc- 
tion between them: By the executed contract, a right, or title, 
has passed to the other party, which is described as voidable 
and which can be divested only by some sufficient act of 
repudiation on the part of the infant on or before attaining 
majority.” 

The sufficiency of an act of disaffirmance depends some- 
what on the character and solemnity of the transaction in 
which the parties were engaged. But,in any case, the avoid- 
ance must be by some act clear and unmistakable in its 


586 Mass. 78 (1809). 6156 Me. 102 (1868); Bish. Cont., Sec. 937 
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character.** As to what is a reasonable time for an infant to 
disaffirm contracts made during his infancy is a mixed ques- 
tion of law and fact, to be determined from the facts and 
circumstances in each particular case.* 


29. In order to disaffirm a deed executed by an infant, 
it has been held that the act of disaffrmance must be of as 
high solemnity as the original transaction. A conveyance 
of the same property to another party after coming of age is 
such a disaffirmance.** So, also, an action of ejectment may 
be brought by the infant, or a bill in equity filed to cancel 
the deed.°* 

An infant may disaffirm his contract of purchase of prop- 
erty of any kind by rescinding it, returning the property and 
bringing an action to recover the consideration previously 
paid.*’” The seller in such a case is not entitled to recoup 
from the use of the property while in the possession of the 
minor.” 

Where an infant elects to disaffirm his contract, he must 
disaffirm the whole of it; he cannot affirm part and disaffirm 
the rest. Thus, where an infant buys land and gives a 
mortgage to secure part of the purchase-money, he cannot 
affirm the deed and disaffirm the mortgage, the two instru- 
ments constituting but one transaction. The same principle 
obtains in the purchase and mortgaging of chattels.° 


30. As to the extent to which an infant must make resti- 
tution on disaffirming his contract, the cases are not 
harmonious. Upon this subject there have been stated the 
following propositions regarding voidable contracts: “If the 
contract has been wholly or partly performed (by the infant) 
but is wholly executory on the part of the other party, the 
minor having received no benefits from it, he may recover 


6343 N. H. 413 (1861). 68 12 Ch. Div. (Eng.) 675 (1879); 138 Mass. 


6440 Neb. 195 (1894). 310 (1885). 

6510 Pet. (U. S.) 58 (1836). 69Am. & Eng. Encyc. Law (2d Ed.). 
66 40 Neb. 195 (1894). Vol. 16, p. 298, citing 6 Me. 89 (1829); 
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back what he has paid or parted with; where the contract 
has been wholly or partly performed on both sides, the 
infant may always rescind, and recover back what he has 
paid, upon restoring what he has received; a minor, on 
arriving at full age, may avoid a conveyance of his real 
estate, without being required to place the grantee in statu 
guo, although a different rule has sometimes been adopted 
by courts of equity when the former infant has applied 
to them for aid in avoiding his deeds; where the contract 
has been wholly or partly performed on both sides, the 
infant, if he sues to recover back what he has paid, must 
always restore what he has received, in so far as he still 
retains it in specie.’’” 

But suppose that the contract be free from all elements 
of fraud, unfairness, or overreaching, and the infant have 
enjoyed the benefits of it, but have spent or disposed of what 
he has received, or the benefits received be of such a nature 
that they cannot be restored; can the infant recover what he 
has paid? The English rule is that he cannot, and there are 
many decisions in the United States that support the English 
rule. But many other decisions, apparently thinking that 
the English rule does not sufficiently protect the infant, have 
modified, if they have not distinctly repudiated it, holding 
that although the contract was reasonable and the infant had 
enjoyed its benefits, yet, if he had wholly parted with or 
wasted what he had received, still he might recover what he 
had paid. Most of these last cases relate to real property, 
but the confusion has arisen from the difficulty of the prob- 
lem before the courts; on the one hand, to protect the minor 
from youthful improvidence and inexperience, and on the 
other, to compel him to act with common honesty.” 


31. The conclusion reached upon this class of cases, in 
the case just quoted from, is “that where the personal con- 
tract of an infant, beneficial to himself, has been wholly or 
partially executed on both sides, but the infant has disposed 
of what he has received, or the benefits recovered by him 


7056 Minn. 365 (1894), at p 374 by Mitchell, J. 7156 Minn. 365 (1894), 
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are such that they cannot be restored, he cannot recover 
back what he has paid, if the contract was a fair and 
reasonable one, and free from any fraud or bad faith on part 
of the other party, but that the burden is on the other party 
to prove that such was the character of the contract; that if 
the contract involved the element of actual fraud or bad 
faith, the infant may recover all he paid or parted with, but 
if the contract involved no such elements, and was other- 
wise reasonable and fair, except that what the infant paid 
was in excess of the value of what he received, his recovery 
should be limited to such excess.’’”’ 


82. While a minor is not estopped to set up his infancy 
as a defense, in a common-law suit on his contract, by the 
fact that at the time of the execution of the contract he 
represented himself of age,”* yet, a court of equity will not 
aid him in repudiating his contract brought about by his 
fraudulent conduct and misrepresentations.” 


AFFIRMANCE OF VOIDABLE CONTRACTS 


33. The affirmance of a voidable contract by the 
minor does not require a new consideration to support it, as 
the ratification relates back to the original transaction.” 
The affirmance cannot be made until the infant arrives at 
full age,”* except in case of his death, when his personal 
representatives may act.” 


384. Since the liability of an infant depends upon his acts 
done after becoming competent to give a binding assent, 
the nature and extent of his liability will depend on what he 
assents to, as ascertained from his words or relevant acts.” 

By the Infants Relief Act, 1874,” in England, the subse- 
quent ratifications of an infant’s voidable contract cannot be 
enforced in an action at law. Statutes in some of the United 


7256 Minn. 378 (1894), by Mitchell, J. 76 24 Cal. 195 (1864). 
7365 Minn. 191 (1896). 776 Ala. 544 (1844). 
74125 Mo. 474 (1894). 7821 Mich. 204 (1870). 


7550 N. H. 128 (1870); 21 Mich. 304 (1870). 79 37, 38 Vict., c. 62. 
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States require that the ratification be in writing signed by 
the party to be charged.” 

At common law, a direct promise to pay a debt contracted 
during infancy, expressed verbally, is sufficient. The author- 
ities are not uniform as to whether acts alone, or acts 
coupled with an acknowledgment of the debt, are sufficient, 
but they harmonize upon the proposition that when 
language is relied on to show ratification, while it may be 
either oral or written and while it need follow no particular 
form, it must be voluntarily and understandingly used and 
must indicate an intention to pay the debt;** a mere acknowl- 
edgment thereof by the infant after becoming of age will 
not bind him.** The more carefully considered decisions 
hold that it is not necessary to a binding ratification that 
the party sought to be charged knew at the time the promise 
was made that he had a right to avoid the contract. All men 
are presumed to know the law. The defense of infancy is 
optional, and an express promise to pay is not the only 
method by which the defense may be precluded; any other 
act or declaration which satisfies the court that the contract 
duty is still binding and intended to be complied with, if 
voluntarily done, neutralizes the defense of infancy.* 


35. The ratification of an infant’s contract may also be 
implied from such affirmative acts as selling, mortgaging, 
or converting to his own use, after attaining majority, the 
property purchased or procured.“ Retaining or enjoying 
the property purchased as owner after attaining majority, 
will, in the absence of dissent within reasonable time, 
operate as a complete ratification; so, also, if he remain 
in possession of lands leased to him. In the same manner 
a written agreement entered into by an infant for the 
performance of services is ratified and confirmed when the 
infant, after becoming of age, continues in the same employ- 
ment under the same terms.”* 


8040 Me. 378 (1855). 83101 Ala. 658 (1893). 
819 Mass. 62 (1812). 84111 Ala. 178 (1895). 
8217 Col. 506 (1892). 85171 Mass. 492 (1898). 
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FRAUDULENT CONTRACTS 

36. Infants are, in many cases, liable for torts committed 
by them, but they are not liable where the wrong is connected 
with contract, and the result of the judgment is to indirectly 
enforce the contract.** Ifthe money grow out of contract rela- 
tions and the real injury consist in the non-performance of the 
contract into which the party wronged has entered with an 
infant, the law will not permit the former to enforce the 
contract indirectly by counting on the infant’s neglect to per- 
form it or omission of duty under it as a tort. Upon this 
principle, it has been held that infancy is a good defense to 
an action on the case for false and deceitful warranty of a 
horse.*” Fraudulent representations made by an infant to 
induce another to enter into a contract with him will not give 
the contract validity as against the infant.” 


MARRIED WOMEN 

87. At common law, the legal existence of the wife was 
merged in that of the husband, and, having no separate 
legal existence, she had no power to contract; her attempted 
contracts were absolutely void.” 

The inconveniences and hardships of such a system called, 
at an early date, for special exceptions at law and special 
relief in equity. In all jurisdictions, the old rules were 
found oppressive and unjust, and almost everywhere changes 
by legislation have been made and are still being made.” 
In many of the United States, scarcely a session of the legis- 
lature closes without the passage of some new enabling act 
in behalf of married women. The subject is, therefore, 
most voluminous, and there is no satisfactory method of 
determining the law in any jurisdiction, except by consulting 
the statutes and the cases construing them. 

So far, however, as the subject is capable of intelligible 
discussion, notwithstanding the disparity and confusion of 
legislation in the different jurisdictions, a somewhat detailed 
86 108 Ind. 472 (1886). 89 Bish. Cont. p. 949. 


8719 Vt. 505 (1847). 901 Pars. Cont. p. 340. 
8854 N. Y. 249 (1873), 
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treatment of the marriage relation, and the present capacity 
of married women to contract, is attempted under its appro- 
priate title.°* For the present, it is sufficient to state that, by 
the legislation in England and in many of the United States, 
the powers of married women to enter into binding con- 
tracts have, been advanced almost to full capacity, some of 
the statutes purporting to enable a married woman to con- 
tract as if she were single. 


INSANE PERSONS 


38. Insanity is a condition due to disease of the brain 
expressed by impairment of feeling, thought, and volition.” 
At common law, the import of the term was fotal depri- 
vation of sense; it was expressed by the words zon compos 
mentts, and included both idiocy and lunacy. An zdzof¢ is one 
who has been without understanding or reasoning powers 
from his birth; a /uzatzc is one who has had understanding, 
but by disease, grief, or other accident, has lost the use of 
his reason.” 

The earlier views upon insanity have been greatly modi- 
fied and extended by the courts, and while it was once held 
that an insane person could do no legal or binding act, it 
may now be regarded as settled that the mere fact of 
insanity, without more, does not disable a party to bind him- 
self by any act or contract; and it does not exonerate him 
from responsibility, either civil or criminal.” 

The proof which is designed to invalidate a man’s act by 
reason of his insanity must show that the disease is of such 
a nature, or of such severity, that the person is incapable of 
understanding what he is doing, or of exercising a rational 
judgment in relation to the subject;** and, in the case of a 
charge of a crime, that he was incapable of distinguishing 
between right and wrong in the particular case, or of con- 
trolling the impulses of his own mind. 


91See The Law of Husband and W7te. 944 Coke (Eng.) 124 (1608). 
92 Hamilton’s Legal Medicine, Vol. 2, p. 9545 N. H. 423 (1864). 

54; Am. Law Reg., Vol. 34, p. 251. 
93 1 Black. Comm, 303, 304; see The Law of Personal Rights. 
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39. Insanity may exist in various degrees—from the 
slight attacks, which are hardly to be distinguished from 
eccentricity, to uncontrollable madness. It may seem to 
affect all the operations of the mind, or it may exist only in 
reference to a single subject. In cases at the present day it 
is not a question as to whether or not the party was insane. 
The test of mental capacity is whether the party possessed’ 
sufficient mind to understand in a reasonable manner the 
nature and effect of the act in which he was engaged.” 


CONTRACTS WHERE PARTY HAS NOT BEEN ADJUDGED 
A LUNATIC BY LAW 

40. The early common-law doctrine that a man shall not 
be allowed to stultify himself by alleging his mental incom- 
petency in avoidance of his contract is no longer fully 
accepted.*’ Since the agreement of minds is of the essence 
of a contract, and since it is obvious that those who have no 
mind cannot agree in mind with another, it follows that they 
cannot contract; and, if one have not made a contract, it is 
difficult to discover any sound reason which should prevent 
him from saying so when he is charged as a party to one.” 


41. In England, it is laid down as law, that when a 
person enters into a contract, and afterwards alleges that he 
was so insane at the time that he did not know what he was 
doing, and proves the allegation, the contract is as binding 
on him in every respect, whether it be executory or executed, 
as if he had been sane when he made it, unless he can prove 
further that the person with whom he contracted knew him 
to be so insane as not to be capable of understanding what 
he was about.*® In the United States, some of the decisions 
are not in harmony with this view. It has been held that, 
insanity being proved, it would not avail the other party to 
the contract to show that he was ignorant of the fact and 
practiced no imposition.*”° 


9645 N. J. Eq. 418 (1889). 99 (1892) 1 Q. B. Div. (Eng.) 599. 
9747 Ind. 1 (1874). 100144 Mass. 48 (1886). 
98 Jbzd., quoting 1 Pars. Cont., p. 383. 
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While the question is not without difficulty, it is believed 
that the mere executory. undertaking of a person of unsound 
mind is voidable on the part of the insane party contracting, 
who, on being restored to reason, may either avoid or con- 
firm such contract.’** Where, however, a contract has been 
made in good faith with an insane party for a full considera- 
tion, and executed by the other party without knowledge of 
the insanity or reason to suspect it, the contract will be 
sustained.’*? The liability of the lunatic in such cases is 
upheld, not on the ground of contract, but on the fact that 
the lunatic has received and enjoyed an actual benefit from 
the contract.’ These cases stand on the maxim that “‘he 
who seeks equity must do equity.”’ 


42. The general rule both in equity and law is that the 
mere fact that one of the parties to a contract is insane, not 
having been found to be a lunatic by judicial proceedings, 
does not render the contract void, but at the most only void- 
able, and is no ground for setting it aside where the other 
party had no notice of the insanity, and derived no inequita- 
ble advantage from it, and where the parties cannot be 
placed in statu guo.’** 


43. Upon recovering his normal mental condition, it is 
the duty of an insane party to elect promptly, that is, within 
reasonable time, whether he will affirm or disaffirm, and, if 
he elect to do the latter, it is his duty to restore or offer to 
restore what he has received, so as to place the parties in 
statu quo."** He cannot affirm in part and reject in part. 

The insanity of one contracting party does not give the 
other the right to avoid the contract.** The right to avoid 
is merely for the personal protection of the insane, and can 
be exercised only by the insane person, his guardian, or 
representatives. The contract is binding upon the party 
who is sound of mind, and his rights under it are not affected 
until it is avoided by the party entitled to disaffirm it.’”’ 


101] Gray (Mass.) 484 (1854); 5 Whart. 10454 Minn. 208 (1898). 
(Pa.) 371 (1839). 10567 Minn. 74 (1896). 
10278 Pa. 407 (1875). 106 163 Mass. 362 (1895). 


10379 N, Y. 541 (1880); 94 Ind. 535 (1883). 1074 Allen (Mass.) 336 (1862). 
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44, Contracts for Necessaries. —An admitted excep- 
tion to the rule, which makes the contracts of the insane 
persons void or voidable, is where the contract was for 
necessaries, suitable to his station in life, supplied to the 
jnsane person in good faith.*” 

The word necessaries, as applied to the insane person him- 
self, is not so limited in this construction as to include 
merely articles of the first necessity, but is held to include 
everything advantageous and proper for the insane person’s 
condition,’”® including medical attendance, nursing, and care. 
Humanity and his right to his own property require that he 
should not be restrained or thwarted in his preference and 
fancied enjoyments more than is necessary for his own 
welfare.’*® Necessaries supplied to the lunatic’s wife and 
family are also within this rule.*” ; 

The provision of necessaries must be made under such 
circumstances as would justify the court in implying an obli- 
gation to pay for them, that is, with the intention on the 
part of the person making provision to be repaid for so 
doing, and to constitute a debt against the lunatic’s estate.*” 

Where an insane person is under guardianship or in the 
care of a committee, the duty of providing for the lunatic’s 
maintenance rests on the guardian, keeping in view the con- 
dition of the lunatic’s estate. But, if the guardian neglect 
to supply the lunatic with necessaries, a stranger may supply 
his pressing’ wants.*** 


CONTRACTS MADE AFTER INSANITY IS ADJUDGED BY LAW 


45. After the fact of insanity has been established by 
the usual legal proceedings of an inquisition, and the affairs 
of the lunatic have been vested in a guardian or committee, 
the power of such insane person to contract is held, in one 
line of decisions, to be entirely gone, and, except in certain 
cases of necessaries, the lunatic will not be liable on such a 


10839 N. J. Law 207 (1877); 5 B. & C. 1112, R. 4 Q. B. Div. (Eng.) 661 (1879); 
(Eng.) 170 (1826). 1 Ala. 259 (1840). 

109 Buswell, Insanity, p. 289. 11244 Ch. Div. (Eng.) 94 (1890). 

11010 Allen (Mass.) 59 (1865). 11398 Ala, 249 (1898). 
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contract.’** Contracts, however, made by this class of 
persons' before inquisition, but within the period overreached 
by the finding of the jury, are not utterly void, although the 
proceedings in lunacy are strong presumptive evidence of 
want of capacity.”*° The presumption, whether conclusive 
or only prima facie, includes all persons whether they have 
notice of the inquisition or not.*” 

By the English decisions, the finding of a person’s insanity 
by inquisition is not conclusive in a collateral issue, it merely 
destroys the natural presumption in favor of sanity and 
casts the burden of proving the person’s sanity on the party 
alleging it.**’ 

The general rule being that sanity is to be presumed until 
the contrary is proved, by the English decisions and those 
that follow them in the United States, a deed made by an 
insane person will be voidable only and not void.*** Generally, 
however, in those states where the conveyances of insane 
persons are declared void, or where the committee or guardian 
is vested with the lunatic’s legal estate, conveyances, after 
inquisition, are generally regarded as void absolutely.’ 


LUCID INTERVALS 

46. It is settled law that all acts done by an insane 
person during a lucid interval are to be treated as the acts 
of a person perfectly capable of contracting and managing 
his affairs.*”° 

A lucid interval is not a mere cessation of violent mad- 
ness, nor is it a perfect restoration to reason; but it is a 
restoration so far as to enable the lunatic to comprehend and 
to do the act with such reason, memory, and judgment, as to 
make it a legal act for which the lunatic may be held 
responsible.*” 


114102 Ga. 202 (1897); 14 Pick. (Mass.) 118 Buswell, Insanity, Sec. 397, p. 397; 2 


280 (1833). Beas. Ch. (N. J.) 161 (1860); 53 Me. 
115 116 N. Y. 67 (1889); 51 N. Y. 378 (1878); 451 (1866). 
31 Pa. 243 (1858). 1196 Pa, 371 (1847). 
11644 W. Va. 450 (1898); 90 Pa. 196 (1879); 1209 Ves, Jr. (Eng.) 605 (1804); 14 Pa. 417 
6 Wend. (N. Y.) 497 (1831). (1850). 


1171] Beav. (Eng.) 105 (1848); 39 N. J. 1212 Del. Ch. 260 (1861). 
Law 207 (1877). 
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But while a contract entered into by a lunatic during a 
lucid interval is bindiny, the protection of the insane requires 
that the evidence adduced in support of a lucid interval be 
examined with jealous scrutiny, otherwise fraud and imposi- 
tion might be practiced with impunity; and, since a lucid 
interval is in its nature temporary and uncertain, there can 
be no legal presumption of its continuance for a month, a, 
day, or an hour.’” 

Confirmed derangement being shown, the burden is cast 
on the other party to show that at the time of the transac- 
tion in question there was a lucid interval, that is, an inter- 
mission of the derangement, a restoration of the lunatic to 
his faculties enabling him to comprehend intelligently the 
nature and character of the transaction in which he was 
engaged. The evidence must be addressed to the actual time 
of the transaction and must be clear and convincing that the 
act proceeded from the unaided volition of the party.*” 


MERE MENTAL WEAKNESS 

47. Courts of law and equity, in endeavoring to protect 
those of unsound mind, attempt to draw a line between 
sanity and insanity, but it is impossible to distinguish 
between the varying degrees of intelligence of individ- 
uals.*%* “It would be impossible to carry on the business of 
the courts, if they undertook to interfere in every case in 
which a superior and more astute intellect obtained an 
advantage in a bargain over a dull or feeble mind.’’*”* 

Mere weakness of mind is not in itself a sufficient ground 
to justify the interference of a court of equity by the 
rescission of a contract; but an entire absence of intellectual 
power, or great mental aberration, will be sufficient to 
warrant such rescission.**® And mere weakness of mind 
will always constitute an important element in actual 
fraud.’”” Therefore, whatever be the cause of the mental 
weakness, whether it arise from permanent injury to the 


“a2e 104 Ala. 642 (1894). 125 Bisph. Eq., p. 230. 
123 Jbid. 126 Jbzd. 
124] Pars. Cont., p. 387. 1276 Metc. (Mass.) 415 (1848). 
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mind, or temporary illness, or excessive old age, it will be 
enough ‘to make the court scrutinize the contract with a 
jealous eye; and any unfairness or overreaching will be 
promptly redressed.’”* 

Where there is great weakness in mind in a party to a 
contract, so that valuable property is transferred for a grossly 
inadequate consideration, and where influence has been 
acquired and abused, or confidence reposed and betrayed, a 
court of equity will afford relief.*” 


HABITUAL DRUNKARDS 

48. An habitual drunkard is one who has the habit 
of indulging intemperately in intoxicating liquors so firmly 
fixed that he is incapable of controlling his appetite for the 
same.’** In most of the states, the status of the habitual 
drunkard approximates closely to that of a lunatic. The 
proceedings by which their persons and property are placed 
under control of a guardian or committee are regulated, in 
the United States and in England, by statutes closely analo- 
gous to those respecting lunatics. In some jurisdictions, the 
proceedings as to lunatics and habitual drunkards are iden- 
tical and regulated by the same law.*” 

As in the case of insanity, the general trend of the deci- 
sions is to the effect that, upon the finding by an inquisition 
that a person is an habitual drunkard, his capacity to contract 
ceases and all executory agreements made thereafter by him 
are void absolutely;**’ the finding by inquisition is conclusive 
as to his incapacity.** In some jurisdictions, however, the 
decisions do not go so far, holding that the inquisition is 
competent evidence as prima facie proof of incapacity, but 
not conclusive.*™* 

While an habitual drunkard is incapacitated from dealing 
with his estate, he may, nevertheless, when sober, earn 


12821 Md. 338 (1863). 1316 Pa. Dist. 588 (1897). 


1297 H. L. Cas. (Eng.) 750 (1859); 14 Ves. 13214 Barb. (N. Y.) 169 (1851); 31 Pa. 243 
Jr. (Eng.) 278 (1807); (1893) 1 Ch. (1858). 
(Eng.) 736; 94 U. S. 506 (1876). 13380 Mo. 474 (1888); 34 Ind. 67 (1870). 


13035 Mich. 210 (1876); 18 Pa. 172 (1851); 13451] N. J. Eq. 574 (1898). 
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money by his labor in a regular way as a mechanic and 
receive pay therefor, and his receipt will discharge the 
debt.*** Mere intoxication, formerly, was no ground at all 
for avoiding a contract,*** but the rule that prevails now is 
that the contract of an intoxicated person, not capable of 
forming a rational judgment on the subject-matter, is void- 
able, providing it be promptly disavowed and the considera- 
tion restored.**” So, also, the contract may be ratified by 
the intoxicated party on his becoming sober.** 


ALIENS 


49. An alien is one who resides in one country, owing 
allegiance to another (foreign) -country; an unnaturalized 
resident foreigner.**® In England, an alien is one born out 
of the allegiance of the king; in the United States, one born 
out of the jurisdiction of that country, and who has not been 
naturalized under the constitution and laws. 

Aliens, in a legal sense, are either alien friends or alien 
enemies. An alien friend is one whose country (that of his 
allegiance) is at peace with the country in which he resides; 
an alien enemy is one whose country is at war with the 
country in which he resides. 


RIGHTS OF ALIEN FRIENDS AS TO CONTRACTS 


50. An alien friend can ordinarily enter into contracts, 
engage in trade, purchase and sell personal property, and 
sue and be sued, in the same manner and to the same extent 
as if he were a citizen of the country where he resides.**° 

At common law, an alien may take real estate by purchase, 
that is, by act of the parties (by deed or grant), and he may 
take by devise; but he cannot hold the property against the 
state.*’ His title is good against all excepting the state.**” 


135 132 Pa. 184 (1890). 139 Black’s Law Dict.; 2 Kent’s Comm. 


136 Co, Litt. 247 a. (18th Ed.), p. 50. 
137 Poll. Cont. (6th Ed.), p. 88; 2 Aik. 1404 Kent’s Comm., p. 62; 8 Story (U.S.) 
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At common law, an alien cannot take property by operation 
of law, that is, by descent.*** 

In the United States, by statutes varying in liberality in 
the different states, the common-law disabilities of aliens, as 
to property rights, have been greatly modified. In most 
states, resident alien friends are placed on the same footing 
as natural-born citizens; in other states, the same liberal 
policy is pursued toward non-resident alien friends; while in 
others, these privileges are accorded with restrictions, and 
in some cases denied altogether. In some states, the stat- 
utes confer property rights on those aliens only who have 
declared their intention to become citizens, or who have 
resided for a certain time in the state.*** 


DISABILITIES OF ALIEN ENEMIES 


51. A man is said to be an alien enemy when he owes 
a permanent allegiance to the adverse belligerent, and his 
hostility is commensurate in point of time with his country’s 
quarrel. It is a well-settled doctrine of the law that there 
cannot exist at the same time a war for arms and a peace for 
commerce,*** and it has been laid down as a necessary conse- 
quence that, without express permission of the state, all 
contracts with the enemy made during war are utterly 
void.**® 

The law of the nations, as judicially declared, prohibits all 
intercourse between citizens of two belligerents which is 
inconsistent with the state of war between their countries, 
and ‘‘this includes any act of voluntary submission to the 
enemy, or receiving his protection, as well as any act or 
contract which tends to increase his resources, and every 
kind of trading, or commercial dealing or intercourse, whether 
by transmission of money or goods, or orders for the delivery 


143 Am. & Eng. Encyc. Law (2d Ed.), Vol. 2, pp. 72, 78. 

144Am. & Eng. Encyc. Law (2d Ed.), Vol, 2, p. 76, citing 24 U. S. Stat. at L. 476; 
Ala. Code (1886), p. 1,914; Civ. Code of Cal., Secs. 671, 672; Ark. Dig. of Stat. (1894), 
Secs. 246, 248. 

145 Kent’s Comm, p. 66. 

146 Bish. Cont., Sec. 1,000; 1 Kent’s Comm., p. 67; 100 Mass. 561 (1868). 
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of either, between the two countries, directly or indirectly, 
or through the intervention of third persons or partnerships, 
or by contracts in any form looking to or involving such 
transmission, or by insurances upon trade with or by the 
enemy.’***” 


INDIANS 


52. The legal status of the Indian tribes residing within 
the territory of the United States is peculiar. An Indian 
tribe or nation is not a foreign state; it is perhaps more cor- 
rectly denominated a “domestic dependent nation.” Their 
relation to the United States resembles that of a ward to his 
guardian; they are indeed termed the wards of the nation.*** 

It is provided by the constitution that congress shall have 
power to regulate commerce with the Indian tribes,**® and 
under this clause congress has absolute and exclusive control 
over all traffic and commercial intercourse with the Indians.**° 
By the revised statutes of the United States, it is further 
provided that no agreement shall be made by any person 
with any tribe of Indians, or individual Indians not citizens 
of the United States, for the payment or delivery of any 
money or other thing of value, in present or in prospective, 
or for the granting or procuring any privilege to him or any 
other person in consideration of services for said Indians, 
relative to their lands, or to any claims growing out of, or in 
reference to, annuities, instalments, or other moneys, claims, 
demands, or thing, under laws or treaties with the United 
States, or official acts of any officers thereof, or in any way 
connected with or due from the United States, unless such 
contract or agreement be executed in writing before a judge 
of a court of record and a duplicate delivered to each party, 
and bear the approval of the secretary of the interior and the 
commissioner of Indian affairs indorsed upon it.*” 

Aside from statutory prohibitions there is nothing to pre- 
vent an Indian from binding himself according to the 


147100 Mass. 561 (1868). 1503 Wall. (U. S.) 407 (1865). 
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ordinary law of contracts;*** unless it appear that such con- 
tract falls within the provisions of the above recited statute or 
some other statute rendering it illegal, it must be held valid 
and binding.*** But parties dealing with Indians must at their 
peril take notice of public treaties and acts of congress.*™ 


CONVICTS 


538. At common law, convicted felons and outlaws could 
not sue, but remained liable to be sued, on a contract made 
by them during outlawry or conviction.*** Upon conviction 
of felony, all the goods and chattels, including debts and 
choses in action, of the felon were forfeited to the crown.’ 

In England, by statute abolishing forfeiture for treason or 
felony, a convict is defined to be any person against whom 
judgment of death or of penal servitude shall have been 
pronounced upon any charge of treason or felony;**’ and it 
provided that no action at law or suit in equity for the 
recovery of any property, debt, or damage, shall be brought 
by any convict, and that every convict shall be incapable of 
alienating or charging any property, or of making any 
contract.*** 

The incident of civil death attended every attainer of 
treason or felony whereby the attainted person is disabled to 
bring any action, for he is accounted in law as civilly 
dead;*** he was disabled from being a witness and could 
perform no legal function. While, however, a convicted 
felon could make no contract which he could enforce, it is 
not implied that he is incapable of contracting with those 
whose conscience binds them to fulfil their engagements. 
So, a person attainted could take lands by devise and 
purchase. He could bea grantor ora grantee after attainder 
and the grant would be good as against all persons except 
the king.*®*° 


152] Wash. Ty. 325 (1871). 157 33, 34 Vict., c. 23, Sec. 6; L. R. 19 Ch. 


153122 Ind. 541 (1889). Div. (Eng.) 1 (1881). 

15475 Fed. Rep. 789 (1896). 156. R. 3 Ex. D. (Eng.) 852) (1878). 

155 Poll. Cont. (6th Ed.), p. 95. 159 53 Vt. 315 (1881); 110 N. Y. 317 (1888); 
156 Leake Cont., p. 465; 4 B. & C. (Eng.) Co. Litt. 133; 1 Black. Comm. 133. 


138 (1825); 1 Dall. (Pa.) 86 (1784). 160], R. 1 C. P. 389 (1866). 


$10 THE LAW OF CONTRACTS 29 


54. The doctrine of civil death is seldom applied in the 
United States. In some states, it is judicially declared that 
a convict is neither civilly dead,’ nor deprived of his 
right of property, and may enforce such right by suit when 
it is necessary to do so.*** Under the codes of some other 
states, convicts sentenced to life imprisonment are deemed 
civilly dead, but in the case of convicts sentenced for a term, 
of years, his civil rights are oly suspended during the term 
of his imprisonment.’ 


CORPORATIONS 


55. The powers of corporations to contract are con- 
sidered in greater detail in another part of this Course. 
Only a brief statement of the governing principles is here 
given.*** 


POWER TO CONTRACT 

56. <A corporation, being the mere creature of law, pos- 
sesses only those properties which the charter of its creation 
confers upon it, either expressly, or as incidental to its very 
existence.** 

Except where otherwise provided in their charters, cor- 
porations stand under the same restraints as individuals, in 
the use of their property, the exercise of their powers, and 
the transaction of their business to the end of avoiding 
injury to others.*** 

Therefore, in regard to contracts, corporations possess 
(1) such power to contract as is expressly conferred by the 
charters; (2) by implication of law; without any affirmative 
expression to that effect in their charters or governing 
statutes, and in the absence of express prohibitions, they 
have the same power to make and take contracts, within the 
scope of the purposes of their creation that natural persons 


1616 Johns. Ch. (N. Y.) 118 (1822); 53 Vt. 164See The Law of Commercial Paper; 
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have; (8) their power is restricted to the purposes for which 
the corporation has been created, and cannot be lawfully 
exercised by it for any other purpose.’®’ 

The charter of a corporation, read in the light of any 
general laws which are applicable, is the measure of its 
powers, and the enumeration of those powers implies the 
exclusion of all others not fairly incidental. All contracts 
made by a corporation beyond the scope of those powers 
(called ultva vires) are unlawful and void, and no action can 
be maintained upon them in the courts. This statement is 
based upon these reasons: (1) The obligation of every one 
contracting with a corporation to take notice of the legal 
limits of its powers; (2) the interest of the stockholders not 
to be subjected to risks that they have never undertaken; 
(3) and, above all, the interest of the public that the corpora- 
tion shall not transcend the powers conferred upon it by law.** 


EXECUTION OF CORPORATE CONTRACTS 

57. The ancient rule of common law was that a corpo- 
ration could act only by deed, or power in writing, under its 
corporate seal.**® But the rule, opposed as it was to the 
demands of practical business, necessarily suffered impor- 
tant modifications at an early day in England.*” The 
exceptions were at first limited to small matters of daily 
occurrence, such as the appointment of servants, the 
principle of these exceptions being ‘“‘convenience amount- 
ing almost to necessity.’’*”* This principle has been 
extended by modern decisions so as to cover practically all 
contracts which can fairly be treated as necessary for the 
purposes for which the corporation exists, and, in the case 
of ¢vading corporations, all contracts made in the ordinary 
course of business.’ 


58. In the United States, the ancient doctrine has not 
been recognized. In the leading case, the rule of law was 
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laid down “‘that whenever a corporation is acting within the 
scope of the legitimate purposes of its institution, all parol 
contracts made by its authorized agents are express promises 
of the corporation, and all duties imposed on them by law and 
all benefits conferred at their request raise implied promises, 
for the enforcement of which an action may well lie.’’*” 

The prevailing rule in the United States is that, unless the, 
charter require it, the acts of a corporation need not be 
evidenced by its corporate seal, except where a seal would be 
required in the case of individuals.’* Contracts made on its 
behalf by authorized agents, though by parol, are express 
contracts, and, as in the case of individuals, the law will on 
ordinary grounds imply promises against it.*”* When, how- 
ever, in its transactions a sealed instrument is, under the 
law, the requisite mode of contracting, its seal is necessary; 
and, if provided by the charter or statutes that certain acts of 
the corporation shall be executed under seal, this formality 
is necessary, since the corporations can only act in the 
manner prescribed by its act of incorporation. But manda- 
tory provisions of this kind must be carefully distinguished 
from those that are merely directory or enabling.*” 


IMPLIED CONTRACTS 


59. Since the modern doctrine is that a corporation act- 
ing through its authorized agents, in the absence of a charter 
restriction, is subject to the same contractual liabilities and 
implications as an individual, it follows that a common-law 
action of assumpsit will lie against the corporation upon an 
implied contract for goods received or services rendered;*”’ 
but, as in the case of a natural person, the law will not imply 
a contract where the corporation had no power to make an 
express contract to the same effect.*” 
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MUNICIPAL CORPORATIONS 


60. A municipal corporation, strictly, is the incorpo- 
ration of the inhabitants of a particular place or district by 
the government, thereby authorizing them, in their corporate 
capacity, to exercise certain specific powers of legislation 
and regulation with respect to their internal affairs.’””* In a 
broader sense, the term municipal corporation means any 
public corporation exeércising local governmental powers.**° 

Generally, the power of a municipal corporation to make 
contracts is expressly conferred by the charter itself, or by 
general legislation of the state creating the same, subject to 
definite restrictions as to the manner in which such power 
shall be exercised. Unless specifically restricted, municipal 
corporations have power, similar to private corporations, to 
enter into such contracts as are incidental or essential to the 
purposes and objects of its corporate existence.’ 

The power to make contracts is not to be construed as 
authorizing the making of contracts of all descriptions, but 
only such as are necessary, usual, fit and proper to enable 
the municipal corporation to effect the purposes for which it 
was created; and only to the extent necessary to execute the 
special power and functions with which it is endowed by law 
is there an implied authority to contract obligations.** 


AGENTS 


61. The authority or power of agents to contract on 
behalf of their principals, and the binding effect of such con- 
tracts on the parties, comprise the subject of principal and 
agent, which'is treated in another part of this Course. It 
may, however, be stated here, as a general rule, that where 
an agent is known as such and contracts on behalf of his 
principal, and within the limits of his authority, with a third 
party, the agent’s acts are the acts of his principal, and the 
contract being that of the principal, he alone is entitled to 
the benefits thereof and is alone liable to the third party. 
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PERSONS NOT PARTIES TO CONTRACTS 


PRIVITY OF CONTRACT 


62. The legal relation subsisting between the immediate 
parties to a contract is called privity. It is probably more 
clearly defined as the mutual relationship between the actual 
contracting parties in a contract, and either of them and a 
third person claiming under the contract, which results from 
the existence of the contract.*** 

No contract, express or implied, can come into existence 
unless the parties sustain contract relations.*** A contract 
being an agreement between two or more persons by which 
they are bound by the obligation thereby created, the 
general rule is, that a person who is not a party to a contract, 
cannot be included in rights and liabilities which the contract 
creates, so as to enable him to sue or to be sued upon it. 
If, therefore, an obligation take the form of a promise from 
one particular person to another particular person, to confer 
a benefit on a third person, the legal relations of the third 
person are unaffected by the obligation; he is not a party to 
the contract and is not bound by the legal bond which is 
created by it, nor can his rights be affected by a breach of 
that legal bond.** 


THE RULE IN ENGLAND 


63. The rule stated above is the inflexible doctrine in 
England. A person not a party to a contract cannot 
acquire rights or incur liabilities therefrom; no one who is 
not one of the actual contracting parties can maintain an 
action upon a contract." No exception, even as to parties 
nearly related to each other, is admitted in law; but in 
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equity, if a contract in form be with one person (A), though 
intended to secure a benefit to another person (B), the latter, 
it is held, is entitled to say that he has a beneficial right as 
cestut que trust under that contract, and, in a court of equity, 
he (B) could insist upon an enforcement of the contract.**’ 
So, in England, the principle was first established, and 
repeatedly sanctioned, that “if one person makes a promise 
to another for the benefit of a third, that third may maintain 
an action upon it.’’*** This has been regarded as a modifica- 
tion of the rule in England, but it is claimed it is enforceable 
only when the benefit to be conferred on the third person 
amounts to a declaration of trust, and not otherwise.**° 


THE RULE IN THE UNITED STATES 

64. This forceful doctrine, as it obtains in England, is 
recognized and affirmed in some of the United States;**° but, 
in Massachusetts, an exception is held to exist where one 
person receives from another money or property as a fund 
from which certain creditors of the depositor are to be paid, 
and, either expressly or by implication from his acceptance 
of the money, has promised to pay such creditor.*** And, in 
Pennsylvania, there are cases in which the third person, 
although not a party to the contract, may be said to be a 
party to the consideration on which it rests.*® 

Following the trend of the English decisions in their 
adoption of the doctrine that “if one person makes a prom- 
ise to another for the benefit of a third, that third may main- 
tain an action upon it’’ (which, as before stated, is restricted 
in England to a declaration of trust), the courts in the United 
States accepted and adopted the English doctrine as it existed 
in its broad sense.*** It has been called the American doctrine, 
and it rules in most of the states, with some variations as to 
the essentials of the third party, or stranger, who is to be 
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deemed entitled to maintain an action only if the contract 
have been made for his benefit, and if he be the party zxtended 
to be benefited. The mere fact that he is zxctdentally bene- 
fited does not entitle him to maintain an action.** 

In regard to contracts under seal, the law has always been 
that only those who were parties to them could sue upon 
them.’** But in some states, where the tendency is to disre- 
gard the distinction between specialties and simple contracts, 
the earlier technical distinction has been abandoned and it is 
held that the same rule prevails whether the agreement be 
under seal or not.*** 


NOVATION 


65. Novation is the substitution by mutual consent of 
a new obligation for an old one, usually by the substitution 
of a new debtor or of a new creditor; the old obligation 
is thereby extinguished.’*’ The term is Sometimes used for 
the substitution of a new obligation between the original 
parties, as the substitution of a bill of exchange for a right 
of action arising out of a contract of sale, though this is more 
commonly called merger or extinguishment. It is possible 
by one novation to extinguish several obligations. 

ILLUSTRATION.—If A owe a debt to B, B to C, and C to D, and it 
is agreed that A shall pay D in satisfaction of all; this promise, if con- 
sented to by all parties, extinguishes all the other claims, even though 
not performed. 

Novation is actually the case of a new contract formed and 
a former contract dissolved, the general principles of consid- 
eration applying to the whole transaction.** 


SUBROGATION 


66. The doctrine of subrogation is that when a person 
has been compelled to pay a debt which ought to have been 
paid by another, who was primarily liable, he is entitled to 
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be substituted in the place of the creditor, succeeding to all 
the remedies which the creditor possessed against the orig- 
inal debtor.**? Both debtors may have been equally liable to 
the creditor; but if, as between themselves, there be a superior 
obligation resting on one to pay the debt, the other, after 
paying it, may use the creditor’s security to obtain reim- 
bursement.’’® The doctrine does not depend on privity, nor 
is it confined to cases of strict suretyship. It is a mode 
which equity adopts to compel the ultimate discharge of the 
debt by him who in good conscience ought to pay it.”” 
Subrogation is purely a creature of equity independent of 
the rules of law.”’? It is not founded on contract, but is 
merely a remedy adopted by courts of equity to accomplish 
justice. But while subrogation is founded on principles of 
equity and benevolence, and may be decreed where no con- 
tract exists, yet it will not be decreed in favor of a mere 
volunteer, who without any duty, moral or otherwise, pays 
the debt of another. It will not arise in favor of a stranger, 
but only in favor of a party who, on some sort of com- 
pulsion, discharges a demand against a common debtor.’ 
The doctrine of subrogation is applied in the law of surety- 
ship, mortgages,*” insurance, and in other connections. 


ASSIGNMENT 


ASSIGNMENT IN GENERAL 


67. An assignment is a transfer, or grant, by one per- 
son to another of the whole of any property, real or personal, 
or of any interest therein.** In its most technical sense, an 
assignment is properly the transfer, or making over to 
another, of the right one has in an estate, usually an estate 
for life or years.’ But, as applied in the law of con- 
tracts, the word has reference to the transfer of every sort 
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of property or interest in property whether in possession or 
min) action: + 


68. The party who makes the assignment is called the 
assignor; the party to whom the assignment is made is 
called the assignee.** The instrument by which the 
transfer is made is frequently called an assignment; but 
this is not technically correct. The word properly has 
reference to the transaction and not to the paper by which it 
is evidenced, and which may be a deed or simple contract, 
as the circumstances require.” 

At common law, it was necessary that the property or 
interest assigned should have an actual or potential existence 
in possession at the time of assignment,’*° and where this 
was the case no important legal discussion arose. So far as 
the law of contracts is concerned, the most interesting ques- 
tions relating to assignments have been in regard to choses 
tn action. 


69. Any right to property under a centract, either 
express or implied, which has not been reduced to posses- 
sion, is a chose in action,*” and is so called because it can 
be enforced against an adverse party only by action at law.’ 

By the ancient rules of the common law, all assignments 
of choses in action were forbidden on the ground that main- 
tenance and litigation would be thereby encouraged; the only 
exception was in favor of the king.*** Nominally, the same 
doctrine still obtains at law, but usage and legislation have 
deprived it of all force so that it has become a mere shadow. 
In equity, an assignment of a chose in action, after notice to 
the debtor, has always been held valid, such an assignment 
being regarded as a declaration of trust, and an authoriza- 
tion to the assignee to reduce the interest to possession.’* 
In England, the earliest exception was by the law merchant 
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in favor of bills of exchange, which was afterwards extended 
by statute to promissory notes.” 

To meet the demands of modern commercial and indus- 
trial life, the courts of law were compelled to accept the 
rule in equity and protect such assignments, so far as 
possible, under their forms of procedure, recognizing an 
equitable interest vested in the assignee and permitting him 
to bring an action in the name of the assignor and recover 
a judgment for his own use and benefit.** In many of the 
United States, an assignee is, by statute, enabled to sue in 
his own name,”’’ but this last is a question purely of proce- 
dure and does not create any new right. In the absence of a 
statute, the common-law rule prevails and the assignee sues 
in the name of the assignor to his cwn use.*”® 


ASSIGNABLE INTERESTS 


7O. It is the established rule that those causes of action 
which would survive and pass to the personal representatives 
of a decedent as assets are, in general, assignable, and those 
causes which do not so survive are not assignable.”** This 
is the practical test generally used in determining the assign- 
ability of a chose in action. 

Upon the assumption, therefore, “‘that the power to assign 
and to transmit to personal representatives are convertible 
propositions,’ it will generally be found that property or 
choses in action arising out of contract can be assigned.*”° 

But the right of action for a mere personal tort cannot be 
assigned.**” The rule of the common law was that actions 
for torts died with the person and could not be maintained 
by the personal representatives of the injured party or 
against those of the wrong doer.*” Statutes have greatly 
enlarged the class of things in action which survive, and it 
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is now the rule that causes of action arising out of torts to 
property, real or personal, are assignable.*”* 

Examples of the first class, which are held not assignable, 
are actions for damages for assault and battery, malicious 
prosecution, slander,’’* etc. Examples of the second class, 
which are assignable, are actions for the wrongful conversion 
of personal property,’” injuries to real estate, action against 
common carriers for breach. of duty in failing to deliver 
goods,*”* etc. 


71. The same rule applies to cases growing out of 
fraud. If the fraud or false representations merely affect 
the personal relations of the parties, the cause of action 
arising thereon is not assignable; but, if the deceit be prac- 
ticed in a transaction relating to the purchase or sale of real 
or personal property, so ‘as to affect the property rights of 
the injured party, the right of action is assignable.**”” Even 
in equity, the transfer of a mere litigious right, such as the 
mere right to file a bill in chancery on the ground of fraud, 
will not be recognized. But where an assignment is made 
of subsisting substantial property, a merely incidental right 
to sue for fraud will pass by the assignment.’ 


72. Rights arising out of contract cannot be assigned if 
they involve a relation of personal confidence, such that the 
party, whose agreement conferred those rights, must have 
intended them to be exercised only by him in whom he 
actually confided.” Thus, for example, a publishing agree- 
ment between an author and publisher has been held personal 
to the individuals entering into it and not assignable without 
the author’s consent.’*? If the contract be personal and the 
performance of the party himself be of the essence thereof, 
it neither devolves on his personal representatives, nor can 
it be assigned.*”’ 
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73. Parties may prohibit the assignment of any con- 
tract and declare that neither personal representatives nor 
assignees shall succeed to any rights in virtue of it, or be 
bound by its obligations.***? But where this has not been 
declared expressly, or by implication, contracts, other than 
such as are personal in their character, may be assigned. 

The question, as affecting executory contracts, has been 
said to be one of construction, depending on the intention of 
the parties. If the service to be rendered or the condition to 
be performed be not necessarily personal and such as can only, 
with due regard to the intent of the parties and the rights of 
the adverse party, be rendered or performed by the original 
contracting party, and the latter have not disqualified himself 
from the performance of the contract, the mere fact that the 
individual representing and acting for him is the assignee 
will not constitute a cause for terminating the contract.’” 


74, At common law, property non-existing, but to be 
acquired at a future time, was not assignable. What an 
assignor had, he could dispose of; what he had not, although 
expecting to acquire it, he could make no title to because he 
had no title himself.*** Hence, at law, the assignment of a 
thing which had no existence, either actual or potential, at 
the time of the execution of the deed, was altogether 
void.*** Thus, where an assignment was made by a firm of 
all the fish that might be caught by the firm’s ship on a cer- 
tain voyage and the firm subsequently became bankrupt, it 
was held that the assignee could not maintain replevin to 
recover the fish from the firm’s assignee in bankruptcy. 
There was a possibility that they might catch fish, but, in 
the opinion of the court, there was ‘“‘no actual or potential 
possession of, or interest in, the fish’ at the time of 
assignment.*”* 

But, in equity, certain assignments of future interests have 
been upheld on the ground that the assignee is entitled to 
have immediate specific performance of the contract to 
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assign as soon as the property comes into existence in the 
hands of the assignor.**” The effect of this is that instantly 
upon the acquisition of the thing the assignor holds it in 
trust for the assignee.*** The assignee, therefore, has an 
equitable title from the time of the assignment. The one 
condition necessary is that it shall answer the description in 
the assignment; in other words, that there shall be no uncer- 
tainty as to its identification.” Equity, therefore, will uphold 
assignments of future or contingent interests and expect- 
ancies and things resting in mere possibility, if fairly made, 
and not against public policy; not as a transfer operating in 
the present, for that can only be of a thing in existence, but 
as a present contract to take effect and attach as soon as 
the thing comes into existence.**° 

Future wages to be earned under a contract of employ- 
ment actually existing may be assigned, although the con- 
tract may be indefinite as to time or amount.™ It is 
generally held that there must be, at the time of the assign- 
ment, a subsisting employment, and an assignment of future 
wages by one who is not engaged in or under contract 
for the employment in which the wages are to be earned 
will not be sustained.** Such assignments, however, are 
valid in equity, where the consideration is meritorious, and 
rights of third parties do not intervene.*** 


75. Assignments of certain species of property are not 
recognized on the ground that it would be against public 
policy to permit the owners to part with the same, since 
reasons of state require that they should always remain for 
the benefit of those to whom they were originally given.*** 
Thus, the salary or fees of a public officer, or judge, or the 
pay or half pay of an army officer, cannot be assigned. 
Emoluments of this sort are granted for the dignity of the 
state and for the decent support of those persons who are 


237 Bisph. Eq., p. 236. 240124 Pa, 455 (1889): 
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engaged in the service of it. The assignment of these 
salaries is forbidden not on the ground of private interests, 
but upon that of securing the efficiency of the public service 
by seeing to it that the funds provided for its maintenance 
are received by those who perform the work.*** 

By statute, all assignments of claims against the United 
States government are void, unless made after the allow- 
ance of the claim and the issuing of the warrant for the pay- 
ment thereof.**’ 


76. <A chose in action cannot be assigned in part so as 
to give a right of action to the assignee without the debtor’s 
consent.™* Thus, ‘‘an order drawn on a particular fund for 
a part only does not amount to an assignment of that part, 
unless the drawee consent to the appropriation. A creditor 
shall not be permitted to split up a single cause of action 
into many actions without the assent of his debtor, since it 
may subject him to many embarrassments and responsibili- 
ties not contemplated in his original contract. He has a 
right to stand upon the singleness of his original contract 
and to decline any legal or equitable assignments by which 
it may be broken into fragments.’ 

Bills of exchange, unless accepted, and checks drawn in 
the ordinary form do not, therefore, according to the great 
preponderance of authority, amount to an assignment of that 
part of the fund on which they are drawn, although there are 
decisions which qualify the rule. 

The assignment, however, of a part only of a chose in 
action is valid in equity, and will be upheld by a chancellor 
in all cases where just and equitable results may be thereby 
accomplished, for the reason that the procedure in equity is 
adapted to determining and enforcing all the rights of the 
parties.*° But it is not every partial assignment that a 
court of equity will enforce; there must be a distinct 


2453 T. R. (Eng.) 681 (1790). 2495 Wheat. (U. S.) 277 (1820) at p. 288, 

24686 Tex. 303 (1898). by Justice Story. 

247U.S. R. S., Sec. 3,477; 112 U. S. 788 25073 Me. 498 (1882); 142 Mass. 366 (1886); 
(1884). 112 U. S. 787 (1884). 
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appropriation of a part of the fund and the sum assigned be 
specifically payable out of it, or the assignment will be void 
for uncertainty.’” 


RIGHTS OF PARTIES 
77. The general rule is that where an assignment is 
perfected the assignee stands exactly in the place of the 
assignor. He is entitled to all his remedies and takes sub- 
ject to all the equities between the original parties.*** There- 
fore, the legal relation of the assignor, the assignee, and the 
debtor must be considered. 


78. Assignor.—If the assignment be made in good 
faith and for valuable consideration, the assignor loses alto- 
gether his control of the thing assigned, and the rights of 
the assignee will be upheld.’* The assignor cannot control 
the assignee’s right to sue, nor interfere with the thing 
assigned, to the prejudice of the rights of the assignee;*™* 
nor will his death, or release, or bankruptcy (in the absence 
of fraud) affect the assignment. A payment to him by his 
debtor, with notice of the assignment, will be of no avail 
against the claims of the assignee.*”* 


79. Assignee.—The assignee of a chose in action, not 
negotiable, takes the thing assigned subject to all the rights, 
legal and equitable, which the original debtor had acquired in 
respect thereto,’ prior to the assignment, or at the time 
when notice was given of it where there is an interval 
between the execution of the transfer and the notice.’” 

The exception to the rule in the case of negotiable instru- 
ments rests upon the law merchant, and is considered else- 
where; otherwise, the rule has been applied to all the 
various forms of obligation.’ In the transmission of prop- 
erty from one person to another, the former owner can in 
reason transfer only what he himself has to part with. 

While the assignee of a chose in action takes subject to all 


251143 Ill. 506 (1892). 255113 U. S. 258 (1885). 
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the defenses of the obligor against the obligee, he does not 
take subject to secret equities of third persons.** He is not 
bound to inquire of the whole world to see if some one have 
not a latent equity which might be interfered with by his 
purchase.**° 

Since every grant of any right or interest carries with it 
an implied undertaking, on the part of the grantor, that the 
grant is intended to be beneficial and that he will do nothing 
to interrupt the enjoyment of the thing granted,*” it follows, 
as a general rule, that the assignment of a chose in action 
implies a covenant that the assignor has done and will do 
nothing to prevent the assignee from collecting it.’ 

In the absence of a special agreement, according to most 
authorities, the extent of the assignor’s liability to the 
assignee is that he engages that it is a genuine and binding 
obligation, but, if he have shown good faith and fully disclose 
to the assignee all the facts connected with the execution of 
the obligation, his responsibility is ended.*** 


80. The Debtor.—The assignee acquires the rights of 
the assignor immediately upon the assignment, but in order 
to hold the debtor liable he must give him notice of the 
assignment. Until he receives notice, the debtor is not 
liable to the assignee and may either pay the assignor, 
or set off against the claim all demands against the assignor 
acquired before notice of the assignment.*** It is, therefore, 
of the utmost importance for the assignee, immediately upon 
receiving a transfer of the chose in action, to notify the 
party liable. Notice to the debtor is not necessary to vest 
the equitable title in the assignee, for the assignment 
without notice is valid between the parties thereto.*** 
Notice of the assignment fixes the rights of the parties and 
protects the assignee, and payment thereafter by the debtor 
is no defense to an action by the assignee on demand.** 


25998 Pa, 150 (1881); 98 Ill. 11 (/881); 1 28386 Ala. 132 (1888); 57 Pa. 482 (1868). 
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No special form of notice is required, nor is it necessary, 
in the absence of a statute, that it be in writing,**’ provided 
that sufficient information be given the debtor to put him 
upon inquiry as to the rights of the assignee.*® 

Where two or more assignments of the same chose in 
action have been made by the same person to different 
assignees at different times, the assignee who first gives 
notice to the debtor obtains priority, although this assign- 
ment may have been subsequent in date to that of the other 
assignee.”*? In England, the well-settled doctrine is that 
the assignee who first gives notice to the debtor obtains 
priority,’ and this doctrine has been approved by the 
supreme court of the United States’ and followed in many 
of the states.” On the other hand, courts of other states 
have decided in favor of the assignee who is prior in point 
of time, whether he have notified the debtor or not.” The 
safer course is that, in order to protect the title of an 
equitable assignee as against a subsequent assignee, notice 
of the assignment should be given. 

The assent of the debtor is not essential to the validity of 
the assignment, nor is any formal acceptance of the notice 
required.** The court, after notice to the debtor, will pro- 
tect the rights of the assignee and will not permit any act 
by the debtor to prejudice his claim. If, however, the debtor 
after notice of the assignment specially promise to pay the 
_ debt, the debt will thenceforth be as much the property of 
the assignee to whom the promise is given, as if it originated 
in a consideration moving from the assignee and had been 
his from the outset,” and the assignee may maintain an 
action thereon in his own name,’” the debtor, by his promise, 
giving the assignee a legal title in the place of what was, 
until the promise, only an equitable title.*”’ 


26718 Pa. 394 (1852). 27390 W. Va. 497 (1882); 104 N. Y. 108 
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FORM OF AN ASSIGNMENT 


81. There is no prescribed form of words necessary to 
constitute a valid assignment of a chose in action.”* The 
essentials are a sufficient consideration, an intent to make a 
present transfer, and communication of that intent to the 
debtor.” In equity, no particular form is necessary; any 
writing, or even act, which plainly makes an appropriation 
of the fund or property to a person, will be deemed an 
assignment.” The assignment must be unconditional and 
complete, the assignor retaining no further control of the 
fund.** To constitute an assignment, either in law or 
equity, there should be such an actual or constructive appro- 
priation of the subject-matter assigned, as to confer a com- 
plete and present right upon the assignee, even where the 
circumstances do not admit of its present exercise.””” 

As a general rule, non-negotiable choses in action may be 
assigned by parol;”* but, in some of the states, statutes 
require certain classes of assignments to be evidenced by 
writing.*** Where there is no written assignment, it is a ques- 
tion of fact whether there were a Jona fide transfer or not, 
which is to be inferred from the conduct and acts of the 
parties.”** 

Unless restricted by statute, the common-law rule prevails 
that a chose in action may be assigned by a delivery of the 
written evidence of title or right to the assignee.” An 
open book account may, however, be assigned without 
writing or delivery of a written statement of the claim 
assigned, provided only that the assignment be founded on a 
valid consideration between the parties.**’ 

In regard to written assignments, as already stated, no 
attention is paid to mere matters of form; if the court can 
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clearly discern the intention of the parties, it will give effect 
to it regardless of the method by which it is expressed,?® 
and, if the intent of the parties be not clearly shown in 
the writing, it may be shown by extrinsic evidence.” 


82. An order drawn for the whole of a particular fund, 
or for the payment of a particular sum of money, in the 
hands of the drawee, is generally regarded as an equitable 
assignment of that fund as between the drawer and payee,’” 
and, after notice to the drawee, it is binding upon him also 
to the amount of the order.*** No formal acceptance by the 
drawee, having notice of such assignment, is essential to the 
validity and protection of the rights of the assignee.’ 

Where the order is drawn either on a general fund, or on 
a particular fund, for a part only, it does not amount to an 
assignment of that part nor give a lien as against the drawee, 
unless he consent to the appropriation.** This rule has 
been already referred to in discussing partial assignments. 
In this connection, it may be said that a mere personal agree- 
ment or promise, though of the clearest and most solemn 
kind, to pay a debt out of a particular fund, when received, 
is not an assignment of that fund even in equity.” 


83. An equitable assignment of a chose in action, being 
an executory contract, must have a consideration to support 
it, without which equity would no more enforce it than the 
law would make the breach of it a subject of compensation.*** 
This, however, is between the assignor and the assignee. 
The right of the assignee to maintain an action against the 
debtor is not affected by the fact that no consideration is paid 
for the assignment.’** The debtor has no standing to ques- 
tion the validity of the assignment on this ground.**’ 
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JOINT AND SEVERAL CONTRACTS 


84. Where two or more persons together assume the 
obligation of a contract, such a contract is (1) jozut; (2) 
several, or (8) joint and several. 

The first rule governing a contract, where there is more 
than one party on either side, is that it is to be construed as 
a joint right or obligation, unless it be made several by the 
terms of the contract.’ If two, three, or more bind them- 
selves in an obligation, by using the words “we bind our- 
selves,’’ and say no more, the obligation shall be taken to 
be joint only, and not several.*’* This, however, is a rule 
of construction and not of law, and is adopted upon the pre- 
sumption that parties only intend to assume a joint respon- 
sibility, unless they directly assume a several responsibility. ° 
If, therefore, there should be words implying a several right 
or liability, the contract will be so treated. When an obli- 
gation is undertaken by two or more persons, the general 
presumption of law is that it is a joint obligation.*°° Words 
of express joinder are not necessary for this purpose, and 
the presumption is strengthened where the promisors have 
undertaken to accomplish a single result, for in such cases 
the promisee evidently relies upon a joint performance.*” 
On the other hand, it is claimed that there should be words 
of severance in order to create a several responsibility. 


85. A joint contract is one in which the contractors 
are jointly bound to perform the promise or obligation 
therein contained, or entitled to receive the benefit of such 
promise or obligation.*” 


86. A several contract is one where two or more 
promisors assume separate obligations binding themselves 
each separately and individually to the promisee. 


2981 Story Cont., Sec. 53. $0115 U.S. App. 527 (1894). 
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87. A joint and several contract is one in which the 
promisors bind themselves both collectively and individually 
to the promisee, and which may be enforced by a joint 
action against all or separate actions against each promisor. 


88. Whether a contract be joint, several, or joint and 
several, is primarily a question of intention, since it is a 
cardinal rule of construction that contracts shall be inter- 
preted so as, if possible, to carry out the intention of the 
parties.*** If the terms employed be distinct and express, 
so as to leave no room for doubt, they must control the 
construction of the instrument; but, if the language be 
ambiguous, the contract must be considered as a whole, 
and, if the intention of the parties can be ascertained by 
reasonable inference, it must prevail over the literal inter- 
pretation of detached phrases or clauses.*”* 

In written contracts, the words ‘“we promise,” ““we agree,” 
or ‘we promise to pay” create a joint obligation to be per- 
formed by all, and all are jointly liable for the whole under- 
taking.°°* Each is liable for the whole debt, and, if sued 
severally, must plead in abatement the non-joinder of his 
co-obligors. There is but one cause of action and a suit 
against one is a bar to proceeding against the other 
co-obligors.°”® 


89. Generally, an instrument worded in the singular and 
executed by several persons is a joint and several obliga- 
tion; for example, a promissory note in form, “I promise 
to pay,’’ signed by two persons.**’ So, where the words 
are ‘“‘we or either of us promise’? or “‘we bind ourselves 
and each of us,’’ the contract is regarded as joint and 
several and suit may be brought against all the prom- 
isors together or against any one separately.** The 
advantages of a joint and several obligation are such that it 
becomes important in drawing instruments to express this 
beyond a doubt in language that will stand the test of 
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criticism. The words commonly used in bonds are such as 
these, ‘“we do bind and oblige ourselves and each of us, our 
respective heirs, executors, and administrators, jointly and 
severally, firmly by these presents.” **° 

The most common form of a purely several contract is 
the ordinary form of subscription agreement where a number 
of persons promise to pay the amount set opposite their 
respective signatures. The language of such agreements is 
usually such that no question as to their several character 
could arise; for example, “we whose names are here under- 
written in consideration of, etc. . . . promise, covenant, and 
pledge each one for himself, individually and severally, that 
we will each one pay, or cause to be paid, such sums as are 
respectively annexed to each of our names.” *”° 

In a few cases where the words of the contract were 
ambiguous, the undertaking has been treated as a joint one. 
But, even in doubtful cases, the majority of the decisions, 
looking at the real intent of the parties, regard the contract 
of subscription as several,*’* and declare that a separate 
action against each subscriber for his individual subscription 
to be the proper remedy.*” 


“ 


90. The question whether the right under a contract is 
joint or otherwise is often difficult to determine. The nature, 
and especially the entireness of the consideration, is of great 
importance in determining whether the promise be joint or 
several; for, if it move from many persons jointly, the 
promise of repayment is joint; but, if from many persons, 
but from each severally, it is several.*** The question is 
what is the real interest of the parties? They must be so 
connected as to show an identity of interest. If that be the 
case, it is a joint contract.*** In parol contracts, the court is 
compelled to look closely into the circumstances of the case, 
the situation of the parties and their understanding of their 
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relations as manifested by their acts, in order to determine 
whether their interests and, therefore their contract, are to 
be regarded as joint or several. 


91. At common law, in case of a joint contract, if one 
of the joint contractors died, an action at law could not be 
brought or prosecuted against his executors but against the 
surviving contractors only.“* The rule was based on the 
conception of the joint liability as a single indivisible right. 
If the contract were several, or joint and several, the executor 
or administrator of one could be sued in a separate action. 
but not jointly with the survivors, because such personal 
representative was to be charged with respect to the goods 
of the decedent, and the others with respect to their own 
goods. 

By a doctrine which prevailed in equity, if it could be 
proved that the parties intended to create a separate as well 
as a joint liability, the obligation would be enforceable 
against the representatives of the deceased obligor,*** the 
omission being treated as a mistake against which equity 
would relieve.*’” In some cases, equity might even presume 
such an intention from the nature of the transaction; but, 
where the inference was repelled by the plain facts of the 
case, equity would not interfere.*** 


92. The codes of a number of the states contain special 
provision as to the method of suing joint contractors and 
their personal representatives.”’* In some, the distinction 
between joint and joint and several contracts is practically 
abolished. Where a contract is joint, the obligees there- 
under can enforce their rights only by a joint suit; each 
having an interest in the entire claim and every part thereof; 
one cannot alone maintain an action for his share.*” 
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93. Where one or more of the obligors on a joint con- 
tract are compelled to pay the whole of it, they are entitled 
to recover from the others, not paying, the proportion of the 
debt which they ought to have paid.*”* This is an applica- 
tion of the equitable doctrine of contribution, and applies as 
well to cosureties as to original joint contractors, the liability 
resting, it is said, not on contract, but on the principle of 
justice that those having a common interest ought to share 
in the common burden.*”’ 


$2118 Pa, 33 (1851); 6 M. & W. (Eng.) 153 (1840). 32219 Vt. 59 (1846). 


THE LAW OF CONTRACTS 


(PART 8) 


CONSIDERATION 


ELEMENTS 


DEFINITION 

1. The consideration of a contract is that act or for- 
bearance of the one party which is given in exchange for 
the promise of the other. In the legal sense of the word, the 
consideration of a contract is the guzd pro quo, that which 
the party to whom a promise is made does or agrees to do 
in exchange for the promise. ‘Thus, in a contract of insur- 
ance, the promise of the insurer is to pay a certain amount 
of money upon certain conditions; and the consideration on 
the part of the assured is his payment of the whole premium 
at the inception of the contract, or his payment of part then 
and his agreement to pay the rest at certain periods while it 
continues in force.* 


2. Consideration has sometimes been described as the 
motive or reason for entering into a contract,’ but there is a 
clear distinction between motive and consideration. An 
expectation of results often leads to the formation of a con- 
tract, but neither the expectation nor the result is the consid- 
eration.” Nothing is consideration that is not agreed to as 
such by the parties. 

“Consideration means not so much that one party is 
profited as that the other abandons some legal right in the 
present, or limits his legal freedom of action in the future, 
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as an inducement for the act or promise of the first. It does 
not matter whether the party accepting the consideration has 
any actual benefit thereby or not; it is enough that he 
accepts it, and that the party giving it does thereby under- 
take some burden, or lose something which in contemplation 
of law may be of value.’”* 


PARTIES 

3. Generally, the reciprocal promises are the considera- 
tion for one another and together constitute the contract. 
The promises, therefore, must be mutual, a subject which 
will be discussed later." We have already considered the 
common-law doctrine that a party seeking to enforce a con- 
tract must not be a stranger to the consideration, and the 
American doctrine which modifies the common-law rule.° 
It is also important to note that the benefit to be derived 
from the contract need not pass directly to the party to be 
bound. If the other party by agreement abandon a legal 
right at his request for the benefit of a third person, the 
promisor is bound thereby. Hence, an agreement to forbear 
from exercising the right to sue is sufficient consideration to 
support a promise to pay made by a third person.’ 


TIME 

4. Considerations may be of the past, the present, or the 
future, or they may be of all three classes; that is to say, 
continuous.” 

Where the consideration and the promise are performed 
simultaneously and the agreement is at once completed, the 
promise and the consideration are said to be concurrent. 
Where the consideration is itself a promise to do something 
hereafter, the consideration is said to be executory. Where 
the consideration consists of an act or forbearance wholly 
performed, it is said to be executed. 


4 Poll. Cont. (6th Ed.), 164; 5 Cr. (U.S.) 620 N. Y. 269 (1859); see sudtztle Privity 
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5. No one can compel another to accept a gratuitous and 
unrequested service. Unless there be an agreement, there is 
no contract. Hence, the mere past performance of an act 
will not, as a general rule, sustain a promise founded 
on it, unless the act were done on request.® A past 
consideration, therefore, is not sufficient to support a 
subsequent promise unless there were a request of the 
party, either express or implied, at the time of performing 
the consideration.** Where there is an express request, it 
will in all cases be sufficient to support the consideration. 
Where, however, a party has received and accepted 
the benefit of a past consideration of the character from 
which a promise is implied by law, the law will often 
imply both a previous request and a subsequent promise 
of repayment.” 

This fiction has already been discussed in connection with 
the subject of implied contracts. The doctrine has‘ this 
important limitation, namely, ‘“‘an executed consideration 
will not support any other promise than that which the law 
implies; to pay on request.’’’* No other express promise 
made after the consideration has been executed, and founded 
wholly on that consideration, will be enforced, if it differ 
from the mere promise to pay implied by the law.** 

Where a part of the consideration is past and executed and 
a part is executory, the consideration is said to be a continu- 
ing one and is sufficient to support an entire promise founded 
on both. 


NECESSITY OF CONSIDERATION 


6. ‘A consideration of some sort is so absolutely neces- 
sary to the formation of a contract that a xudum pactum, or 
agreement to do or pay anything on one side, without any 
compensation on the other, is totally void in law; and a man 
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517 (1852). (1894). 
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cannot be compelled to perform it.’’’** This statement, how- 
ever, must be taken in connection with what has already 
been said in reference to the history and form of contracts.” 

The history of the doctrine of consideration is obscure. 
The formal contract of the common law, that is, the con- 
tract under seal, did not require a consideration; in fact, the 
solemnity of that form of obligation concluded the obligor 
from making a defense thereto. In the case of informal or 
simple contracts, the most that can be said here is that the 
idea of consideration grew up in connection with the action 
of assumpsit, zudum pactum losing its ancient meaning, 
namely, an agreement not made by specialty, and coming to 
mean what it does now, as explained above.’’ Hence, the 
familiar maxim, ex xudo pacto non oritur actio® (no cause of 
action arises from a bare promise). 


SIMPLE CONTRACTS 


7. A-sufficient consideration is, therefore, essential to the 
validity of a simple contract, whether the same be written or 
verbal.” A gratuitous promise, no matter how binding it 
may be in honor and conscience, is not enforceable at law.”° 
The reason for the rule is that words frequently pass in a 
hasty and inconsiderate manner from men, which if enforced 
would not only betray them into acts of imprudence but 
expose them to the artifices of fraud.** For example, a prom- 
ise to pay money for a charitable purpose depends wholly on 
the good-will of the subscriber and will not be enforced at 
law,’’ unless the promisor definitely authorize an expendi- 
ture which is made in reliance on his promise.** So, a prom- 
ise to pay more than is due is a nudum pactum and not 
enforceable.* 


152 Black. Comm. 445, 

16 See subtitles History, Form of Con- 
tracts, supra. 

17See Poll. Cont. (4th Ed.), Note e 
Appendix; Holmes Lectures on the 
Common Law. 

18 Bro. Leg. Max. 745, 

192 Cr. C. C. (U.S.) 14 (1810); 4 Johns. 
(N. Y.) 285 (1809). 


2011 Ad. & Ell. (Eng.) 488 (1840). 

21Sm. Cont., pp. 168-169. 

225 Pa. Dist. R. 789 (1896). 

23121 Mass. 528 (1877); 54 L. J. Ch. (Eng.) 
811 (1885); 16 Am. L. Reg. N. S. 551 
(1877); 83 Pa. 114 (1859). 

243 McLean (U. S.) 330 (1844); 131 Pa, 
638 (1890). 
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SPECIALTIES 


8. It is a principle of the common law that a contract 
under seal requires no consideration to support it. The older 
writers explained this principle by saying that the seal 
“imported” a consideration, but this is not historical. ‘The 
Anglo-Saxons followed the rule which is common to most 
nations in the earlier stages of their growth, that agreements, 
whether mutual or unilateral, are not binding unless clothed 
with some customary or legal form.’’** A written instru- 
ment sealed and delivered had the force which belonged to 
_the Roman s¢zfulatio and precluded dispute. Such an instru- 
ment was technically a covenant, the seal and writing not 
constituting the contract, but precluding the obligor from 
denying his act and deed authenticated by his seal.** 

It is not to be understood that a sealed instrument, with- 
out consideration, stands for all purposes on the same foot- 
ing as an instrument for which value has passed, since it 
certainly may be attacked by those having superior equities 
which the grantor had no right to cut off. Moreover, equity 
will not enforce a contract unless supported by a considera- 
tion. It is essential to specific, performance that the 
consideration should. be valuable. A merely good consider- 
ation will not suffice; besides, the consideration must be 
actual; a constructive consideration such as that imported by 
a seal to a bond will not do.” 


SUFFICIENCY OF CONSIDERATION 


9. A simple contract requires a sufficient consideration 
to support it. There must be something given in 
exchange, something that is mutual, or something which is 
the inducement to the contract, and it must be a thing which 
is lawful and competent in value to sustain the assumption.” 
Common-law writers divide considerations into two classes 
(1) good, and (2) valuable.” 


25 Hare Cont., p. 121, etc. 2894 N. H. 302 (1851). 


2615 Mich. 94 (1866); see The Law of 292 Kent’s Comm. 463. 
Property: Deeds, Covenant. 302 Black. Comm. 444; 1 Pars. 
27 Bisph. Eq., p. 489; 182 Pa. 485 (1897). Cont. 431. 
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GOOD CONSIDERATION 


10. A good consideration is such as that of blood, or 
of natural love and affection, when a man grants an estate 
to a near relation, being founded on motives of generosity, 
prudence, and natural duty.” 

While the consideration of blood, or natural love and 
affection, is sufficient in a deed against all persons but cred- 
itors and dona fide purchasers, it is not sufficient to support a 
simple executory contract.** A promise induced merely by 
natural love and affection is a voluntary gratuity not enforce- 
able at law or in equity.** The consideration of natural love 
and affection is strictly limited to near relatives. This is 
usually held to include the relationship of husband and 
wife,** and parent and child,** but the rule does not extend to 
collateral relationship,** or mere affinity by marriage.” 


VALUABLE CONSIDERATION 


11. Value.—A valuable consideration, in the sense 
of the law, may consist either in some right, interest, profit, 
or benefit accruing to the one party, or some forbearance, 
detriment, loss or responsibility given, suffered, or under- 
taken by the other.” 

As will readily be seen, the second half of this definition 
is the more important. It makes little difference whether 
the party accepting the consideration be actually and intrinsic- 
ally benefited or not, if he be content to accept it.*® 


ILLUSTRATION.—An uncle promised to pay his nephew $5,000 in 
consideration of the nephew agreeing to refrain from drinking liquor, 
using tobacco, swearing, and playing cards for money, until he should 
become twenty-one years of age. The nephew performed his part and 
his forbearance was a valuable consideration sufficient to sustain the 
contract.*° 


312 Black. Comm. 297. 379 Barb. (N. Y.) 219 (1850). 


3218 Johns. (N. Y.) 145 (1820). 38L, R. 10 Ex, (Eng.) 153 (1875), by Lush, 
33 43 Ill. 207 (1867). J., at p. 162; 34 N. J. Law 54 (1869). 
3441 Tex. 111 (1874). 39 Poll. Cont., p. 167. 

35 142 Ill. 160 (1892). 40124 N. Y. 588 (1891); Poll. Cont.. p. 167. 


36] Sandf. Ch. (N. Y.) 258 (1844). 
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12. A sale or transfer of property is a valuable consider- 
ation.*' Cases where money, stock, securities, or interests 
in real property, constitute the consideration of contract may 
be referred to indefinitely to illustrate this principle; and the 
same may be said of work and labor done or services 
performed. 

The distinctive feature in every instance of valuable con- 
sideration is the abandonment of a legal right.** Thus, in 
the case of a sale, a sum of money is given up by one party 
who in turn receives from the other all his right and title to 
the thing sold. Inthe case of a lease, the landlord yields 
possession of the premises as a consideration for the pay- 
ment of rent. A servant gives his time and labor as a con- 
sideration for his wages. The surrender by a parent to a 
third person of the privilege of naming a child isa sufficient 
consideration for a promise.** 


18. Insufficiency.—The performance of an act which 
a party is under legal obligation to perform cannot consti- 
tute a consideration for a contract.** For example, a promise 
to reward a constable for arresting a criminal under a war- 
rant which he was bound by law to execute is without con- 
sideration.** So, a prisoner’s promise to pay a jailer for 
services which he was legally bound to render will not be 
enforced,** and the same principle applies to any agreement 
to reward a public officer for doing what it is his duty by law 
to do. ‘Once allow an officer,’ it has been said, “‘to con- 
tract for extra compensation for the discharge of his duty, 
and bribery would become the means by which alone the 
laws could be executed.’’*” But this does not apply to services 
by public officers which they were under no legal obligation 
to render. 

The same rule applies in the case of private contracts. 


4135 Vt. 140 (1862); 1 Bush (Ky.) 629 44116 N. Y. 40 (1889). 


(1866); 21 Me. 484 (1842). 4510 Pa. 39 (1848). 
423 N. H. 82 (1824); 171 Pa. 284 (1895); 20 4656 Ky. 396 (1856). 
Me. 462 (1841). 4723 Mo. 72 (1856). 
43165 Mass. 218 (1896); 92 Hun (N. Y.) 4844 Vt. 170 (1872); 11 Ad. & Ell 


264 (1895). (Eng.) 856 (1840), 
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A promise made to induce a party to comply with the terms 
of a contract, and prevent him from violating the same when 
he is already legally bound to comply with its terms, is 
without consideration.* 


14. <A promise to pay a debt for which the promisor is 
already bound is not such a consideration as will support a 
contract.*° It is also well settled that an agreement to for- 
bear to sue upon a debt already due and payable, for no 
other consideration than the payment of part of the debt, is 
without legal consideration and cannot be availed of by the 
debtor either by way of contract or estoppel.” 

Where the whole of a liquidated debt is due and payable, a 
part payment is not sufficient consideration to support a 
promise of the creditor to accept the same in satisfaction of 
the whole debt.” This rule was laid down by the English 
courts as early as 1602 and has been followed, both in Eng- 
land and the United States, in almost numberless instances, 
although the courts, in so ruling, have not hesitated to criti- 
cize and question its fairness, since a technical release and 
acquittance under seal in full satisfaction of the whole would, 
under like circumstances, be accepted as valid and binding.” 

But, while the courts have continued to hold to this doc- 
trine, they have been astute to seize upon any consideration 
to support the agreement to accept the lesser sum in satis- 
faction of the larger, or to extract from the circumstances of 
the case, if possible, a consideration for the new agreement 
and to substitute this in the place of the old.** Thus, although 
a liquidated money demand cannot be satisfied with a smaller 
sum, yet, if any other personal property be received in satis- 
faction, it will be good;” or if other security be given for the 
debt, or if the payment be made in advance or at a different 
place from that stipulated.” 

If there be any benefit, or even the legal possibility of a 


4933 Ala. 265 (1858); 61 Minn. 482 (1895). 530. R. 9 App: Cas. (Eng:.) 605 


5025 Mo. App. 596 (1887). (1884); 124 N. Y. 164 (1891). 
51107 Ind. 158 (1886); 121 Mass. 106 (1876). 54124 N. Y. 164 (1891). 
52 Pinnel's case, 5 Co. R. (Eng.) 117 (1602). 5543 Conn. 455 (1876). 


56] Wend. (N. Y.) 164 (1828). 
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benefit, to the creditor thrown in, that additional weight will 
turn the scale and render the consideration sufficient to sup- 
port the agreement. 

A voluntary restoration of property which the law would 
compel a party to restore is not a sufficient consideration to 
sustain a promise made by the owner to obtain possession 
of his goods.*’ 


15. Marriage.—Marriage is not only a valuable con- 
sideration, but “‘there is no other consideration so much 
respected in the law.’’* It is a consideration of the highest 
value and from motives of the soundest policy is upheld 
with steady resolution. A legal contract and promise made 
in good faith to marry another must, therefore, like an actual 
marriage, be deemed to be a valuable consideration for the 
conveyance of an estate, and will justly entitle the grantee 
to hold it against subsequent purchasers or the creditors of 
the grantor.** Mutual promises, therefore, between a man 
and a woman to marry will sustain each other, and the party 
violating his or her promise is liable in an action for 
damages. In the same manner, a promise by one person 
to another to pay him or her a given sum in consider- 
ation of his or her marriage to a third person is valid;*° 
nor is it necessary that the party with whom the marriage 
is to be made be designated specifically.** And a release 
from a contract to marry is a good consideration for a 
promise by the party accepting such release to pay for 
the same.°* 


16. Concurrent Promises.—Mutual concurrent 
promises are valuable considerations for each other. 
Promise for promise is a valid consideration everywhere. 
Such contracts are frequently called dz/ateral contracts in con- 
tradistinction to uzzlateral contracts, where the promise of 


572 Cow. (N. Y.) 139 (1823); 170 Pa. 124 6911 Ired. (N.C.) 174 (1850); Add. (Pa.) 
(1895). 276 (1795). 

58 Co. Litt. 9 3. 614 Johns. Ch. (N. Y.) 261 (1814). 

59103 U. S. 22 (1880); 59 Pa. 190 (1868); 5 6256 Wis. 156 (1882). 
Allen (Mass.) 454 (1862). 6399 Ill. 145 (1862). 
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the one party is given in consideration of and only in the 
event of actual performance by the other.** 

The most important rule to be observed in the case of con- 
current promises is that there must be absolute mutuality 
of engagement, so that each party has the right at once to 
hold the other to a positive agreement.** In contracts where 
the promise of the one party is the consideration for the 
promise of the other, the promises must be concurrent and 
obligatory upon both at the same time.” 


17. Compromises.—As the law is said to favor the 
settlement of disputes without litigation, the compromise 
of doubtful rights by the parties to the agreement of settle- 
ment will be sustained on the theory of mutual consider- 
ations moving from each to the other.*’ Where the parties 
deal with each other on terms of equality and hold no rela- 
tions of trust toward each other, and each have opportunity 
of acquiring knowledge of the facts bearing on the question 
of the validity of their claims, the settlement ought not to 
be overthrown,* even if it should later appear that the party 
complaining of it had surrendered rights which the law would 
have sustained.°° 

Family compromises, if made in good faith, are especially 
favored.”’ But, a compromise to be binding must not be 
tainted with fraud; and, if a party know his claim is wholly 
unfounded, but threaten to sue on the same for the purpose 
of extorting money, the contract of settlement is void. 

Where two parties have mutual unsettled dealings, or are 
asserting in good faith debts or demands against each other, 
a release in full by the one is sufficient consideration to sus- 
tain the release on the part of the other. 


18. Forbearance. — Examples of forbearances as con- 
siderations for contracts willreadily suggest themselves. An 


64 Add. Cont., p. 18 (9th Ed.); Pars. 671 Ves. (Eng.) 444 (1750); 6 Pa. 417 


Cont., p. 448; 98 Mass. 596 (1868); 43 (1847); 32 Ch. Div. (Eng.) 266 (1886). 
Minn. 11 (1890). 68137 U.S. 78 (1890). 

65] Pars. Cont. 449; 6 Col. 89 (1881); see 6947 N. J. Law 265 (1885). 
subliile Mutuality infra. 70 Bisph. Eq., Sec. 189. 


66 12 Johns. (N. Y.) 190 (1815). 7154 Vt. 182 (1881); 3 Ore. 139 (1869). 
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extension of time for the completion or performance of a 
contract is a valuable consideration, and after forbearing for 
a reasonable time an action will lie on the new promise.” 
Mutual promises for forbearances are valid considerations 
for each other.” 

A promise to forbear for a reasonable time from bringing 
suit on a claim honestly believed to be legal is a valuable 
consideration to support a promise by the debtor himself,” 
or by a third party; and, where the promise is made by the 
third party, he need not be directly interested in the suit for- 
borne; it is enough that the plaintiff yields his legal right to 
proceed. But there must be some one liable to be sued.” 
There must, in such a case, be a binding agreement to for- 
bear; a mere informal indulgence on the part of the creditor 
will not do. The extension must be either for a definzte time 
or a veasonable time."* Where no time is fixed, what would 
under the circumstances be a veasonable time will depend for 
its solution on the circumstances of the particular case.”’ 

As in the case of a compromise, the forbearance of the 
claimant will not amount to a consideration if he knew his 
claim to be invalidand without foundation,” but if there be in 
fact a serious claim honestly made inthe belief that the same 
is enforceable at law, the abandonment of that claim is a 
valuabie consideration for a contract.” 


MORAL OBLIGATION 

19. <A moral duty without any legal obligation is not a 
sufficient consideration to support a promise.*® Under the 
influence of a dictum of Lord Mansfield, an opinion at one 
time prevailed that a mere moral obligation resting on the 
honor and conscience of the promisor was a sufficient con- 
sideration for an express promise.** But the supposed 
doctrine was completely overthrown in England by a 


724 Wash. C. C. (U. S.)148 (1821). 7655 N. Y. 235 (1878). 


731 Pick. (Mass.) 443 (1828). 77130 N. Y. 415 (1892). 
7444 Ill. App. 582 (1892); 87 Tex. 578 785 Ore. 228 (1874). 

(1895). 7932 Ch. Div. (Eng.) 266 (1886). 
754 East (Eng.) 455 (1804); 1 Pars. Cont. 8038 N. J. Law 383 (1876). 


443. 811 Cowp. (Eng.) 290 (1775). 
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decision where the law was laid down that a moral obliga- 
tion resting only in conscience was not a valuable considera- 
tion. ‘Indeed, the doctrine would annihilate the necessity 
for any consideration at all, inasmuch as the mere fact of 
giving apromise creates a moral obligation to perform it.’’* 

There is, however, an exception to the rule in the case 
where there was originally an obligation to pay the money 
or perform the duty, which would be enforceable except for 
the interference of some positive rule of law; that is, where 
there was an original right of action which has become 
inoperative. Cases of debts barred by the statute of limita- 
tions, of debts incurred by infants, of debts of bankrupts, 
are generally cited as illustrations of this rule. Express 
promises founded on such preexisting equitable obligations 
have been enforced.** But this exception does not extend to 
the case where the original obligation has been extinguished 
by a release. The obligation to pay a debt previously 
released is no more than a moral obligation and cannot sup- 
port an assumpsit.** 

Contrary to the almost universal trend of modern deci- 
sions, hoth in England and the United States, the courts of 
Pennsyivania have adhered to the doctrine that an existing 
moral duty not enforceable at law is a sufficient considera- 
tion for an express promise to perform that duty.** 


ADEQUACY OF CONSIDERATION 

20. It is a fundamental principle of the law that, if the 
consideration of a contract be real, the court will not inquire 
into its adequacy.** In other words, if a man want a thing, 
he is the judge of what he will give for it. The law does 
not undertake to make bargains for, or correct the false 
estimates of, individuals. Where a party to a contract gets 
all the consideration he bargained for, he cannot be heard to 
complain of inadequacy.*” Thus, where a promissory note 


8211 Ad. & Ell. (Eng.) 488 (1840), by 85 167 Pa. 569 (1895); 140 Pa. 63 (1891). 


Denman, C. J. 86 Ans. Cont. 70; 15 M. & W (Eng.) 657 
833 B. & P. (Eng.) 247 (1802), note; 3 (1846). 
Pick. (Mass.) 207 (1825). 872 Raym., Ld. (Eng.) 1,164 (1804); 103 


8421 Ont. App. Rep. 418 (1894). Ind. 520 (1885). 
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was given, for services rendered, in an amount greatly in 
excess of the real pecuniary value of the services, the con- 
tract was, nevertheless, held valid. If the party (said the 
court) chose to pay for the services rendered a much larger 
sum than they were worth, he had a right to do so.” 

The same rule is applied in equity, where, ordinarily, 
inadequacy of consideration will be insufficient to set a 
bargain aside, or to justify a refusal to enforce its specific 
performance. Where, however, the inadequacy is so great 
as to ‘“‘shock the conscience’’ (which is the phrase usually 
employed), the contract may be rescinded.*® The relief 
granted in such cases is less on the ground of inadequacy 
than on the ground of fraud evidenced thereby.” 

While courts of law will not refuse to enforce a contract 
on the ground of mere inadequacy of consideration, yet, 
where there is evidence of fraud or oppression, the fact of 
inadequacy may be regarded as evidence of fraud in connec- 
tion with the other circumstances of the case.” 


IMPOSSIBLE CONSIDERATIONS 
21. Where a promise is physically zmposstble of perform- 
ance at the time of the agreement, and is known to be so by 
the parties, it is obvious that there can be no expectation of 
performance. Such a promise is wholly insufficient to sus- 
tain a contract; and the same may be said of a contract 
impossible in law which the parties are supposed to know.” 
We are not now concerned with impossibility of perform- 
ance unknown to the parties at the time of the agreement-or 
subsequently arising, and urged afterwards as an excuse for 
non-performance; that subject is considered hereinafter.* 
Our present inquiry is about impossible promises as 
considerations. 


22. Aclearly impossible act cannot be the consideration 
of a promise. Thus, a covenant in a charter party, executed 


8864 N. Y. 596 (1876). 923 Term (Eng.) 17 (1789); Leake Cont. 
89 Bisph. Eq., Sec. 219. (8d Ed.), p. 591. 
9027U.S. App. 643 (1895). 93 See subt7tle Performance infra. 


9165 Fed. Rep. 864 (1895). 
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on March 15th, that a ship should sail on or before February 
12th (of the same year) was held wholly void.* Legal 
impossibility, deducible from the character of the promise, 
renders the promise ineffectual as a consideration. For 
example, no action was held to lie on a covenant by a man 
to pay a sum to himself and two others jointly. The cove- 
nant (said the court) was senseless.** So, also, a contract to 
marry, made at a time when both parties are already married, 
and known to be so by each other, is invalid.” 

Where the impossibility is known to the promisor, but 
unknown to the promisee, he must be taken to promise 
absolutely.*” The detriment to the promisee resulting from 
a reliance on the promise will support an action for damages 
for the breach; for example, where a married man prom- 
ised to marry a single woman who did not know that he was 
married.** If the impossibility of performance be known to 
the promisee though not known to the promisor, the promise 
cannot be accepted by the promisee with the expectation that 
it will be carried out and therefore will not be binding.” 

A promise is not deemed impossible and void merely 
because it is difficult or absurd.*” To bring the case 
within the rule, it must appear that the thing to be done 
cannot by any means be accomplished, for if it be only 
improbable, or out of the power of the obligor, it is not in 
law deemed impossible.*”* 


ILLEGAL CONSIDERATIONS 


23. If any part of the entire consideration for a promise 
be illegal, the contract is void and gives rise to no right of 
action, whether the illegality consist in a violation of statute 
or common law.’** This topic will be treated more fully in 
considering the validity of contracts.’ 


944 Bast (Eng.) 477 (1804). 10120 Pick. (Mass.) 105 (1835). 

952 Ex. (Eng.) 598 (1848). 10211 Wheat. (U. S.) 258 (1826); 21 Vt. 
96 63 111. 99 (1872). 184 (1849); L. R. 8 Q. B. Div. (Eng.) 
97 Leake Cont., p. 597. 549 (1878). ; 
28106 Mass. 3839 (1871). 103See subtitle Validity of Contracts 
99 Leake Cont., p. 597. infra. 


10019 Wend. (N. Y.) 500 (1838). 
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PROOF OF CONSIDERATION 


STATEMENT OF CONSIDERATION 


24. In the case of a verbal contract, proof of the con- 
sideration must rest on oral evidence. Where, however, the 
contract is in writing, it is not imperative that the consider- 
ation be stated. Since a simple contract is equally valid 
whether written or oral, there would seem to be no reason 
to require the consideration to be stated in the instrument, 
unless there be a special provision of law to the contrary.’* 
The general rule is that the consideration need not appear on 
the face of the instrument, but may be proved by parol or 
inferred from the terms of the agreement, except when 
required to be in writing by the statute of frauds,*°* which is 
considered in its appropriate place. It is sufficient to say 
here that in certain classes of contracts a written memoran- 
dum of the agreement is required, and the English courts, 
after an extended controversy, construed this to mean that, 
unless it may be gathered from the memorandum upon what 
consideration the promise is made, the statute will not be 
satisfied.’ Later cases affirmed this rule’’’ (known as the 
rule in Wain v. Warlters), but recent statutes have limited 
its effect.*°” In the United States, some courts have adopted 
the rule, but the majority have rejected it. 


EVIDENCE OF CONSIDERATION 
25. Generally, a statement in a contract that it is made 
for a valuable consideration is przma facie evidence of that 
fact,*°? and the burden of proof rests on the party who 
alleges the contrary.”° At common law, the rule was, as 
we have seen, that the presence of a seal imported a consid- 
eration and was conclusive.*” 


10479 Pa. 279 (1875); 12 Fed. Rep. 519 107 Reed Fraud, c. 19. 


(1882). 108 Act of 19 & 20 Vict., c. 92, Sec. 8. 
10599 Car. II, c. 3; see subtitle Validity 109 16 Me. 394 (1839). 

of Contracts znfra. ; 110 47 Me. 470 (1859). 
1065 East (Eng.) 16 (1804); Chit. Cont., 1112 Mass. 159 (1806) see subit7tze 
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Where the written contract does not express the whole 
agreement of the parties, as where it is merely a collateral 
undertaking, or where the contract is partly in writing and 
partly in an unwritten agreement, the true consideration 
may be shown;’’” and this also applies to cases where the 
consideration stated is merely a nominal one.*** Where 
the full consideration purports to be stated on the 
face of a written contract, an attempt to qualify it is met by 
the familiar rule of evidence which excludes parol testimony 
when offered to contradict or vary the terms, provisions, and 
legal effect of a written instrument, and which was formerly 
strictly applied to the consideration.** The more recent 
decisions, however, do not strictly apply the rule where the 
consideration, as stated in the instrument, is not a material 
part of the agreement, and the consideration alleged to be 
the true one is not inconsistent therewith.*** 


26. The distinction usually taken is that where the con- | 
sideration of a contract is merely a formal recital (of a sum 
of money, for instance), parol evidence may be given of the 
true agreement.*** Where the contract is complete on 
its face and the consideration is a contractual stipulation, 
the ordinary rules of evidence will apply and the considera- 
tion expressed cannot be varied or contradicted."” Thus, by 
way of illustration, where the consideration was expressed 
to be in a sum of money, it was held that it could be shown 
to be in iron of a certain quality.*** So, also, where a sum 
is mentioned, it may be shown that the true amount is 
greater.”® But money may also be contracted for as the 
consideration in a written contract, and when the intention 
so to contract is disclosed by the written instrument, no 
other or additional consideration may be shown.*” 

Whenever the statement of the consideration leaves the 


1127,, R.8 Ch. App. (Eng.) 756 (1873); 73 11550 Law Times Rep. (Eng.) 424 (1884). 
Hun (N. Y.) 310 (1898). 116 141 Ind. 55 (1894). 

11397 Ga, 408 (1896); 131 Mass. 115 (1881). 11754 Mo. App. 636 (1893). 

11473 Hun (N. Y.) 310 (1893); 16 Wend. 11816 Wend. (N. Y.) 460 (1836). 

(N. Y.) 460 (1836); 9 Jurist (Eng.) 633 1198 Conn, 304 (1830). 

(1849). 12054 Mo. App. 636 (1898). 
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field of mere recital and enters into that of contract, as 
shown by the intention of the parties to be gathered from 
the instrument, it is no longer open to contradiction.’ If 
the parties so will and intend, they certainly can make the 
consideration a part of the contract and affect it with special 
details and conditions which will bind them within the rules 
of evidence relating to contracts generally. 


FAILURE OF CONSIDERATION 


27. Want of consideration is original lack of any consid- 
eration whatever. Failure of consideration results from the 
worthlessness or insufficiency of a consideration originally 
apparently good.*” 

As already stated, a consideration of some sort is abso- 
lutely necessary to the formation of a contract;*** therefore, 
total want of consideration renders the alleged contract null 
and void.** The decisions do not distinguish clearly between 
want of and failure of consideration, for the reason that the 
result in both cases is practically the same. 

Where the consideration, apparently valuable at the time 
of entering into the agreement, turns out to be wholly false, 
or a mere nullity,*** or where it may have been actually good 
but before performance by either party it wholly fails, then 
the reciprocal promise resting on the consideration is no 
longer obligatory.*** If one of the parties have paid money 
for such consideration, he is entitled to recover it. Thus, 
where a promissory note is given in payment for a patent 
right, which turns out to be wholly invalid, the maker of the 
note will be relieved from payment.**” And the same rule 
holds generally where the title to property purchased, 
whether real or personal, previously warranted proves wholly 
defective.*” 


12154 Mo. App. 636 (1893). 
122 Cent. Dict.; 51 Cal. 188 (1881). 


123 See subtitle Necessity of Considera- 


tion supra. 
124 40 Ind. 1 (1872). 


1251 Pars. Cont., p. 463; 141 Pa. 184 (1891). 


12681 Mo. 68 (1883). 

127148 Mass. 352 (1889). 

128 84 Ky. 528 (1886): 11 Conn. 432 (1836); 
see Zhe Law of Property: Private 
Grants, Sales of Personal Property. 


18 THE LAW OF CONTRACTS $11 


28. It is not so easy to determine the rights of the 
parties where the consideration fails in part only. If the 
diminution or failure be such as to take away all the value of 
the consideration, there could be no way of distinguishing it 
from a total failure, but if there be a substantial considera- 
tion left, it might still suffice to sustain the contract for so 
much.’ If the consideration and the promise consist of 
several parts and a part of the consideration fail, that which 
remains may be apportioned if capable of division. But the 
injured party may have a claim for damages arising out of 
the partial failure.**° 

If an entire consideration for a promise be void, the 
promise is not binding; but, if the consideration be sever- 
able, and if one or more of several considerations which are 
the grounds of the promise be only frivolous and insufficient, 
but not illegal, and others are good and sufficient, then the 
consideration may be severed and those which are void dis- 
regarded, while those which are valid will sustain the 
promise.*** 


129] Pars. Cont. 463; 30 Ga. 344 (1860); 130See subtztle Performance txfra. 
4A. &E. (Eng.) 5,991 (1836). 1314 Mich. 515 (1857). 
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SUBJECT-MATTER 


29. The subject-matter of a contract is that which is 
treated of in the agreement of the parties. The term is 
properly applied to the mutual promises of the parties con- 
sidered as a whole, and comprehends both the consideration 
and the promise supported thereby. But common usage has 
illogically applied the term sadject-matter to that thing 
concerning which a promise is made.’ 

ILLUSTRATION.—A agrees to build a house for B for the sum of 
$5,000. Now the subject-matter of this contract is A’s promise to 
build a house in consideration of B’s promise to pay the price men- 
tioned. But it is quite customary to describe the owse as the subject- 
matter of the contract. 

It is impossible to classify all the various subjects upon 
which a lawful contract may be made. Upon this line they 
have been distinguished and specialized to such an extent as 
to require a separate treatment as distinct legal topics, such 
as bailments, sales, exchange, negotiable instruments, insur- 
ance, landlord and tenant, guaranty, building agreements, 
master and servant, etc. Around each of these subjects has 
grown up a distinct body of law.’ 


SUFFICIENCY OF TERMS 


CERTAINTY 
380. <A contract to be enforceable at law must be certain 
and explicit tn its terms as to the subject-matter, and not 
vague and general.* Thus, in an action on a contract in 
which it was alleged that the defendant had promised the 
plaintiff ‘‘an interest’? in a mine, the court said, ‘‘an interest 
is a most indefinite term, for any fraction of a unit would 


1Am. & Eng. Encyc. Law (2d Ed.), 2See the different subjects mentioned 
Vol. 7, p. 114. under their appropriate titles. 
35 Daly (N. Y.) 313 (1874). 
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satisfy it and, consequently, the amount of estate to be 
conveyed is unknown to the court, and being unknown to 
the court no decree could possibly be made passing title to 
it.’* So, also, a promise to give the plaintiff ‘“‘one hundred 
acres of land’’ without any statement as to its location, 
value, and without relation to any fact which could render it 
more certain, was held void.” A promise to give a person, 
in consideration of services, ‘‘as much as to any relation on 
earth’’ was held too indefinite to be enforced.° 

The courts, however, very reluctantly reject an agreement, 
regularly and fairly made, as unintelligible or senseless. 
They will, if possible, give effect to the contract. If the 
meaning of the parties can be ascertained, either from the 
express terms of the instrument or by fair implication, the 
court will carry it into effect.’ Thus, the words move or less 
have a popular signification. As applied to quantity, they are 
to be construed as qualifying a representation or statement 
of an absolute and definite amount; so that neither party can 
avoid it or set it aside by reason of any deficiency or surplus 
occasioned by no fraud or want of good faith, if there be a 
reasonable approximation to the quantity specifically named 
as the subject of the contract.” The word adout is used ina 
similar sense.” 


COMPLETENESS 

381. <A contract must be complete in its terms. Where 
some of the terms are left to future determination, there can 
be no enforceable contract until the terms are complete.*° 
Where a party agreed to supply certain patented articles at 
such rates as may from time to time be mutually agreed 
upon, and no prices ever were agreed upon, there was no 
binding contract.”* 

It has been already stated that there must be an exchange 
of considerations to complete a contract; hence, every 
contract is dependent on the existence of the thing or 


4107 Cal. 504 (1895). 996 U. S. 168 (1877). 

5178S. & R. (Pa.) 45 (1827). 10 138 Pa. 532 (1890). - 

6 34 Pa. 475 (1859). 113 P. & L. Dig. of Dec. and Encyc. of 
721 N. J. Law 369 (1848). Pa. L., Vol. 8, p. 4,005; 182 Pa. 301 


81 Allen (Mass.) 546 (1861). (1890). 
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consideration which is the basis of the promise.** The exist- 
ence, therefore, of the thing about which the contract is made 
is indispensable to a valid agreement. If the parties be 
mutually mistaken as to its existence, there is no contract.™ 
For example, in a mining lease where there is an agreement 
to pay royalties on the ore mined, if it turn out that there 
is no ore, the subject of the contract fails and the royalty is 
not payable.* 


CONDITIONS 


32. It frequently happens that the promise or promises 
contained in an executory contract are made dependent on 
the happening of a certain event or contingency. In sucha 
case, the contract is said to be conditional. Where a promise 
is subject to a condition, that condition may be a condztion 
precedent, a condition subsequent, or a dependent condition.** 

No precise words are necessary to constitute a condition, 
nor will any formal words be construed as a condition if 
this were not the intention of the parties, which is to be col- 
lected from the entire contract. But,if the contract, in plain 
and unambiguous language, make the observance of a 
certain requirement or the happening of an event the con- 
dition upon which the agreement is to take effect, the 
courts cannot and will not disregard their deliberate act.*® 


CONDITIONS PRECEDENT 

33. A condition precedent calls for the performance 
of some act or the happening of some event, after the terms 
of the contract have been agreed upon, defore the contract 
shall take effect.*” Conditions precedent must be strictly, 
literally, and punctually performed, or a valid excuse for 
non-compliance shown, as where the performance was pre- 
vented by the act of the other party."* Failure to perform 
is a breach of the contract and precludes recovery thereon.*” 


12 See sudtztle Consideration supra. 1749 Wis. 431 (1880). 


13156 Mass. 305 (1892); 87 Mich. 380 (1877). 182 Dall. (Pa.) 304 (1795); 2 Pet. (U. S.) 

14186 Pa. 648 (1898). 96 (1829). 

151 Saund. (Eng.) 320 (1681); Williams’s 1912 Fed. Rep. 343 (1882); see subddztles 
Note (1846). Discharge of Contracts, by Breach, 

16103 N. Y. 341 (1886). Failure of Performance znfra. 
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CONDITIONS SUBSEQUENT 

34. A condition subsequent is one which provides 
that, upon the happening of some event or contingency, the 
obligation of a contract shall cease or be discharged; for 
example, the common form of a bond, which literally is an 
acknowledgment of a debt due to the obligee, conditioned 
to be void on the performance of some act or the happening 
of some event, otherwise to remain in full force.” 

Conditions subsequent occur more frequently in the con- 
veyance of real estate than in ordinary contracts, and in this 
connection the rule has been laid down that a court will not 
readily lend its aid in the divesting of an estate for breach 
of a condition subsequent, it being a fundamental doctrine 
that equity does not assist the recovery of a penalty or 
forfeiture or anything in the nature of a forfeiture.” 
Hence, the language of an instrument will not be construed 
as creating a condition subsequent when any other reason- 
able construction can be given to it. A condition subse- 
quent, therefore, must be clearly expressed, since it is the 
duty of the court to interpret them strictly in order to avoid 
a forfeiture.” 


DEPENDENT CONDITIONS 

35. Incontracts containing mutual promises, it may be 
that the obligation of one promise is quite independent of 
the performance of the other,** or it may appear that the 
obligation of the one promise is conditional upon the due 
performance of the other, neither party being obliged to do 
the first act, but each bound to be able and ready to perform 
his own, and he who is able and ready to perform may sus- 
tain an action against him who is not.”* 

Conditions that are mutual in such a sense, that each is as 
a condition precedent to the other and depends on the other, 
are called dependent conditions, also, concurrent, or 
mutual, condztions.** 


20 Leake Cont., p. 550. 23 Leake Cont., p. 564. 
214 Johns. Ch. (N. Y.) 415 (1820); 4 2414 Conn. 479 (1841). 
Gray (Mass.) 140 (1855). 25105 Mass. 276 (1870). 


2255 Wis. 637 (1882). 
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06. Lord Mansfield divided covenants into three kinds: 
(1) Such as are called mutual and independent, where either 
party may recover damages from the other for the injuries 
he may have received by a breach of the covenants in his 
favor; and where it is no excuse for the defendant to allege 
a breach of the covenant on the part of the plaintiff; (2) cove- 
nants which are conditions and dependent, in which the per- 
formance of the one depends on the prior performance of 
another and, therefore, until this prior condition is performed, 
the other party is not liable to an action on his covenant; 
(3) covenants which are mutual conditions to be performed 
at the same time, and in these, if one party were ready and 
offered to perform his part, and the other neglected, or 
refused, to perform his, he who was ready ant offered has 
fulfilled his engagement and may maintain an action for the 
default of the other, although it is not certain that the other 
is obliged to do the first act.** The third class mentioned 
corresponds to what are known now as dependent, or concur- 
vent, conditions. 

The dependence or independence of covenants is to be 
collected from the evident sense and meaning of the parties. 
It has always been one of the most difficult questions in the 
law of contracts to distinguish between those cases where 
the promises or stipulations are dependent or independent.*’ 

When upon consideration of the whole contract it appears 
that the one party relied on his remedy by action, and not on 
the performance of the condition by the other, such perform- 
ance is not a condition precedent.** On the other hand, 
where it is clear that the intention was to rely on the per- 
formance of the condition and not on the remedy, the 
performance is a condition precedent. The question in 
every case is what did the parties intend by their agree- 
ment; the formal rules that have been suggested by various 
writers are only an aid in arriving at their intention.” 


26 Doug. (Eng.) 690 (1781). 29See rules by Sergt. Williams, in note 
271 Pars. Cont. 528. to Pordage v. Cole, 1 Saund. (Eng.) 
28] Beach Cont., p. 116, quoting 18 C. B. 320 (1607). 


(Eng.) 561 (1856). 
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387. It has been laid down as a rule that to ascertain 
whether covenants are dependent or independent, the inten- 
tion of the parties is to be sought rather in the order of time 
in which the acts are to be done than from the structure of 
the instrument.** In many cases the rule of construction is 
adopted that an agreement to pay by installments or at 
different times would make the covenants independent, since 
such an agreement manifests a willingness to rely on the 
covenants of the party for title or performance as the consid- 
eration for such payments; also, where the acts stipulated to 
be done are to be done at different times, the covenants are 
generally construed to be independent of each other.” 

Whether or not a stipulation be dependent or independent 
must be ascertained from the contract and attending circum- 
stances, the rule being that such covenants will be construed 
as dependent unless a contrary intention appear from the 
terms of the contract; any other conclusion might lead to 
manifest injustice.*” The seller ought not to be compelled 
to part with his property without receiving the consideration, 
nor the purchaser to part with his money without receiving 
an equivalent in return. Hence, when one party seeks to 
compel the other to fulfil his contract, he must tender per- 
formance of his part of the agreement,** and an averment to 
that effect is always made in declaring on contracts contain- 
ing dependent undertakings, and that averment must be 
supported by proof.* 


ILLUSTRATIONS.—The defendant agreed to manufacture certain 
articles of iron for a foundry company, and the company agreed to 
furnish the materials, necessary tools, and mill power; the court held 
the furnishing of the materials and mill power were a condition prece- 
dent to the defendant’s liability to perform his agreement.*® 

A contract contained a provision that if default were made by the 
contractors in the performance of their work, the government should 
have the right to complete it at the contractor’s cost; it was held to be 
a condition subsequent.*® : 


304 Wash. C. C. (U. S.) 714 (1827). 3484 Hun (N. Y.) 506 (1895). 
31153 U. S. 564 (1898). 3521 Pick. (Mass.) 417 (1839). 


3211 N. Y. 453 (1854); 5S. Dak. 352 (1894). 368 Ct. of Cl. (U. S.) 501 (1872). 
43] Pet. (U. S.) 455 (1828). 
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The owner of land agreed to sell the same and deliver a deed on a 
particular day when the purchase money was to be paid; it was held 
that the covenants to pay the price and to deliver the deed were concur- 
rent and dependent.*’ 

Two persons purchased a property encumbered by liens. Each 
entered into a separate agreement with the other to pay off one-half of 
these liens in two years, specifying what each was to pay. One party 
failed to pay a claim and by reason thereof the property was sold by 
the sheriff; it was held that the covenants were zudependent and the party 
in default was liable although the other party had not completed his 
payments.*° 


ENTIRE AND SEVERABLE CONTRACTS 


38. It is frequently of importance to know whether a 
contract be entire or severable. The question depends largely 
’ on the intention of the parties, and as the decisions are based 
on the facts of each particular case, rather than on well- 
defined rules, they are far from harmonious.” 


389. A contract is entire when by its terms, nature, and 
purpose it contemplates and intends that each and all of its 
parts, material provisions, and the consideration are common 
to each other and interdependent.*® Such contracts are also 
called zzdivisible contracts and are enforceable only as a 
whole. Thus, where there is a contract to pay a gross sum 
of money for a certain particular thing, it is entire and not 
apportionable. 


40. A severable contract is one that is in its nature and 
purpose susceptible of division and apportionment, having two 
or more parts in respect to matters and things contemplated 
and embraced by it, not necessarily dependent upon each 
other, nor is it intended by the parties that they shall be.* 
Such a contract is also called a dzviszble contract, and an action 
may be maintained for a breach of it in one respect or for 
several breaches, while, in other respects, it remains intact. 

In such a contract the consideration is not single and 
entire as to all its several provisions as a whole; until it is 


372 Watts (Pa.) 182 (1833). 40110 N. C, 251 (1892). 
383 W. &S. (Pa.) 300 (1842). 41 Jbid. 
39 Ans. Cont.,* p. 291. 


* 
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performed it is capable of division and apportionment. 
Thus, though a number of things be brought together with- 
out fixing an entire price for the whole, but the price of each 
article is to be ascertained by a rate or measure as to the 
several articles, or, when the things being of different 
kinds, though a total price is named, a certain price is affixed 
to each thing, the contract in such case may be treated 
as a separate contract for each article, although they all 
be included in one instrument of conveyance or by one 
contract.*” 


41. It is not the divisible nature either of the considera- 
tion or the performance, but the apportionment or non-ap- 
portionment of the consideration to the items of performance 
that is generally applied as the test to determine whether a 
contract be severable or entire. Thus, it has been said that 
if the consideration be single, the contract is entire, whatever 
the number or variety of the items embraced in its subjects; 
but, if the consideration be apportioned expressly or impliedly 
to each of these items, the contract is severable.** The cri- 
terion is to be found in the question whether fhe whole quantity, 
all of the things as a whole, is of the essence of the contract. 
If it appear that the purpose was to take the whole or none, 
then the contract would be entire.** 

The distinction between entire and severable contracts 
becomes of importance chiefly in cases arising upon breach 
of contract, a subject that will be discussed hereafter.*° 
Incidentally, it may be said that for the breach of an 
entire contract only one action can be maintained;** as the 
contract is indivisible, so the cause of action is indivisi- 
ble: and where the contract is ezfzve, nothing short of full 
and substantial performance will entitle one party to demand 
performance by the other.*” Where, however, there has been 
a substantial performance in good faith and the breach is 


42110 N. C. 251 (1892). 45 See subtitles Discharge of Contracts, 


433P. & L. Dig. of Dec. and Encyc. of By Breach. 
Pa. Law, Vol. 8, p. 4,266; 66 Pa. 351 4654 Ohio St. 214 (1896). 
(1870); 115 U. S. 188 (1885). 47171 Pa. 46 (1895); 6 N. H. 48] (1834). 


44149 Ill. 343 (1894); 22 Pick. (Mass.) 457 (1889). 
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only in minor and non-essential particulars, a recovery may 
be had for the price, deducting the damages caused by the 
breach.*° 

Where a contract is severable, recovery may generally be 
had for the items performed.*® When a consideration is 
divisible and the price can be apportioned, then, if a distinct 
and divisible portion of the consideration fail, the price paid 
for such portion can be recovered;*° and where a contract is : 
severable, a recovery in one suit for a breach of one item 
does not preclude the injured party from bringing a second 
suit upon another breach.” 


ALTERNATIVE PROMISES 


42, An alternative promise is one in which the prom- 
isor agrees to do a thing in one of several ways at his own 
election, or at the election of the promisee. Thus, the prom- 
isor may say, “I will sell you one of this row of houses, 
whichever I se/ect,’’ or he may say, ‘I will sell you any one 
of these books, whichever you choose.’’” 

Contracts which may be performed in the alternative are 
also called optional contracts. We have already had occasion 
to discuss oftzons and some care is necessary to distinguish 
between the different uses of that word, which means a choice; 
it is sometimes applied to the choice between accepting 
and rejecting an offer, and again to what is really an optional 
contract, where for a consideration the privilege is given to 
a party of choosing between alternative promises.” 


483. Where the election is merely as to the mode of per- 
formance conditioned on the convenience or capacity of the 
promisor, that is, where the obligation is in the alternative, 
as to do a thing upon one day or another, or in one way or 
another,” then the right of election is with the promisor, if 
there be nothing in the contract to control that presumption,” 


48181 Pa. 530 (1897). 52 Whart. Cont., Sec. 619. 
49110 Pa. 236 (1885). 53 See subtitle Options supra, 159 Pa. 142 
50164 Pa. 570 (1894); 165 Ill. 544 (1897). (1893); 64 Minn. 27 (1896). 


5130 Pa. 202 (1858); 20 N. Y. Sup. 251 54 Whart. Cont., Sec. 619. 
(1892). 5558 Wis. 390 (1883). 
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the general rule being, that the person who is to perform 
one of two things in the alternative has the right to elect.** 
Thus, a sale of goods at six or nine months’ credit gives the 
election to the buyer either to pay at the end of six months 
or to take credit for nine.*’ 

Where, however, from the whole contract, it appears that 
the promisee is to have the election, he must give notice of 
his election to the promisor as a condition precedent to 
charging him with the promise.** ‘Thus, where there was a 
contract made to deliver a quantity of iron all in November, 
or equally in November, December, and January, at a higher 
price, it was held that the circumstances showed that the 
option was with the purchaser and that therefore he was 
bound to notify the seller in time for him to deliver accord- 
ing to whichever alternative was chosen, and that having 
failed to give notice of his choice the seller was discharged 
from performance.” 

Where there is an agreement to pay either in specific 
articles or money on a given day, and the promisor fails to 
deliver the articles, the right of election is lost and the 
promisee’s right to demand money is absolute.®*° An elec- 
tion when once made is finai; the party making the election 
stands in the same position as if he had originally contracted 
to do the act which he has elected to do.** If a party by the 
terms of his contract be bound to make his choice within a 
given period, and that period elapse without exercising 
his right, he loses his right of election.*? If one branch of 
the alternative to which he is bound become impossible, he 
is bound to perform the other. 


561 Doug. (Eng.) 14 (1778). 602 P. & W. (Pa.) 63, 301 (1880); 11 Vt 


575 Taunt. (Eng.) 338 (1814). 612 (1839). 
58Leake Cont., p. 587; 23 N. H. 471 611 FE. & E. (Eng.) 354 (1859). 
(1851). 6289 Fed. Rep. 174 (1898). 


59L, R.7Q. B. Div. (Eng.) 92 (1881). 637 C. & P. (Eng.) 60 (1835), 


THE LAW OF CONTRACTS 


(PART 4) 


VALIDITY OF CONTRACTS 


MUTUALITY 


1. The mutuality of obligation is the very essence of 
all contracts founded upon reciprocal promises.’ ‘‘Hence it 
follows,” says Pothier, “that nothing can be more contradict- 
ory to such an obligation than an entire liberty in either of 
the parties making the promise to perform it or not as he 
may please.’ The parties to a contract, therefore, must 
both be bound, and the one is not bound unless the other is 
also.* If, therefore, the one party was never bound, on his 
part, to do the act which forms the consideration of the 
promise of the other, the agreement is void for want of 
mutuality. Without veczprocity of obligation there is no 
contract.* 


ILLUSTRATION. —A contract to employ a person to work ‘‘from time 
to time,’’ the services to continue ‘‘only as long as satisfactory’’ to the 
employer, and which provided for a forfeit if the servant quitted his 
employment without specified notice, was held void for want of mutu- 
ality. ‘‘We think,’’ said the court, “‘that the parties of the first part 
were not bound, under the terms of the contract, to employ the party 
of the second part for a single day or hour, and if they had absolutely 
refused to employ him he was without remedy in any court of the 
country. Here the contract imposes no obligation on one of the 
parties, and hence it is void for want of mutuality.’’® 


1 Add. Cont., p. 138; 10 Dist. Rep. (Pa.) 31 Whart. Cont., p. 5. 
309 (1901). 46 Ore. 405 (1877). 
2 Poth. Obl. Pt. 1, Art. 4. 5 157 Ill. 389 (1895). 
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So, too, a court of equity will not decree the specific per- 
formance of a contract which is lacking in mutuality. 


ILLUSTRATION.—This principle is aptly explained in the so-called 
reserve clause, contained in the contracts of many of the professional 
athletic clubs with their players, which has several times been before 
the courts.* In one of the most recent of these cases a baseball club 
employed the player for six months under a contract which contained 
an option to renew for another period of six months, and for a similar 
period in two successive seasons, so that the player might be bound 
for four years at the option of the club, while the club might discharge 
the player on ten days’ notice. It was held that this contract was 
wanting in mutuality and that an injunction to restrain the defendant 
from breaking his contract would be refused.’ 


2. We have already had occasion to consider the want of 
mutuality frequently apparent in optional unilateral contracts." 
The courts are not inclined to look with favor on a unilateral 
contract when the party who is free is attempting to enforce 
it against the party who is bound. Thus, an agreement 
between two persons, by which one without doing anything 
to further the common enterprise is to share equally in the 
profits, is without mutuality and void.’ 

Cases often arise where the agreement is to consist of a 
contract on the one hand to sell and on the other hand to 
purchase, in which it is apparently within the power of the 
purchaser to fix the quantity that he will receive under the 
contract.“ Some of the rules governing this class of con- 
tracts have already been considered in discussing options.” 

It has been said that it is within legal competency for one. 
to bind himself to furnish another with such supplies as may 
be needed during some certain period for some certain business 
or manutacture, or with such commodities as the purchaser 
has already bound himself to furnish another.*? Reasonable 
foresight in business requires that such contracts, though 
more or less indefinite, should be upheld. Thus, a foundry 


69N. Y. Supp. 779 (1890); 8 Pa. Co. Ct. 57 94 Nev. 504 (1868). 
(1890). 1034 U.S. App. 60 (1895). 

710 Dist. Rep. (Pa.) 809 (1901). 11 See subtitle Options supra. 

828 N. J. Eq. 589 (1877); see subtztle Op- 12105 Fed. Rep. 869 (1901); 110 Ill. 427 
tions supra. (1884); L. R. 9C. P. (Eng.) 16 (1873). 
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may purchase all the coal needed for a season, or a hotel its 
necessary supply of ice.** 

In all these cases, contracts looking toward the future and 
embodying a subject-matter necessarily indefinite in quantity 
have been upheld; but it will be observed that, although the 
quantity under contract is not measured by any certain 
standard, it is capable of an approximately accurate forecast. , 
The capacity of the furnace, the needs of the railroad, or the 
requirements of the hotel are within certain limits ascertain- 
able by the vendor. But an agreement by a wholesale dealer 
to supply a retailer during a certain stated time at stated 
prices so much of a commodity as the purchaser may require, 
which leaves it practically optional with the purchaser to 
give or refuse his orders with the rise and fall of prices, in 
effect binding the seller alone, and leaving the buyer in a 
situation to go on or discontinue purchasing as his interests 
develop, is unilateral and void for want of mutuality.** 


REALITY OF CONSENT 


&. Where there is an agreement between competent 
parties, the reality or genuineness of their consent may be 
affected by the circumstances of the transaction. Their 
apparent consent may be induced by ignorance as to a 
material fact of the agreement; or the freedom of consent 
may be affected by fear or by the consenting party being 
under the power of the influence of the other.” 

Concerning reality or genuineness of consent, the inquiry 
recurs in various forms. All the other elements of a con- 
tract being valid ones, the question is: ““Was the consent 
of both or either of the parties given under such circum- 
stances as to make it no real expression of intention?”’ 
And the question may have to be answered in the affirm- 
ative where there is mistake, fraud or misrepresentation, 
duress, or undue influence, sufficiently operative to affect 
the contract.*® 


1390 La. Ann. 220 (1868). 15 Poll. Cont. (6th Ed.), p. 421. 
14105 Fed. Rep. 869 (1901). 16 Ans, Cont. (8th Ed.), p. 156. 
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MISTAKE 


4. Mistake is occasioned by ignorance or misconception 
of some matter under the influence of which an act is done; 
so that the intention and legal consequence presumptively 
attributable to the act are rebutted or modified by evidence 
of the mistake.*’ 

The validity of contract is not affected by mistake of 
itself. But mistake may be such as to prevent any real 
agreement being formed, in which case the agreement is 
void; or mistake may occur in the expression of a real 
agreement, in which case, subject to rules of evidence, the 
mistake can be rectified.** Mistake may be of law or in fact. 


5. Mistake in Fact.—Where an act is done under a 
mistake, the mistake does not either add anything to or 
take away anything from the legal consequences of that act 
either as regards any right of other persons or any liability 
of the person doing it, nor does it produce any special con- 
sequence of its own, unless knowledge of something which 
the mistake prevents from being known, or an intention 
necessarily depending on such knowledge, be from the nature 
of the particular act a condition precedent to the arising of 
some right or duty under it.*° 

It may happen that each party meant something perhaps 
perfectly well understood, but not the same thing as the 
other meant. Here their minds have never met and, although 
the contract may appear a complete agreement, it is not a 
contract at all. In the leading case on this point, the plain- 
tiff, an illiterate man, executed a deed which he was informed 
was a release for rent, when it was in fact a general release 
of all claims. It was held not the plaintiff’s deed.” 


6. Where it is material to the transaction to know who 
the other contracting party is and an error is made as to the 
person of the other party, there is no contract. For example, 


17 Leake Cont., p. 262. 19 Poll. Cont., p. 394. 
18 Poll. Cont. pp. 422, 423. 202 Co. Rep. (Eng.) 9 } (1582). 
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if a man contract to purchase iron ore from a certain 
party, and a third person, without the knowledge or consent 
of the purchaser, deliver to him ore in fulfilment of the con- 
tract, there is no contractual relation with the third party.” 


7. A-contract entered into under a mutual mistake as to 
the subject-matter of the contract, which induces the con; 
tract, is inoperative. Such an error of fact takes place where 
some fact is supposed to exist which does not exist. Thus, 
where the owner of property leased to a manufacturer a water- 
power which both understood could be used for the manu- 
facturing of pulp, and it turned out that the power could not 
be used for such a purpose, it was held that an error of fact 
had occurred which rendered the lease inoperative.” 


8. If the parties in stating the terms of their agreement 
have made a mistake clearly apparent on the face of the 
instrument, and which admits of no other construction, it 
may be corrected either by a court of law or equity. The 
general rule is that the mistake to be relieved against must 
be mutual.” 

A court of equity has no power to alter or reform an 
agreement made between parties, since this would be, in 
truth, a power to contract for them, but merely to correct the 
writing executed as evidence of the agreement so as to make 
it express what the parties actually agreed to. It follows, 
that the mistake which it may correct in such a writing must 
be, as usually expressed, the mistake of both parties to it;* 
that is, such a mistake in the drafting of the writing as makes 
it convey the intent or meaning of neither party to the con- 
tract.”* If a court were to alter an instrument so as to make 
it accord with the understanding of one party when it already 
expressed the agreement as understood by the other, it 
would be just as far from expressing the mutual intent of 
the parties as before.” 


212H. & N. (Eng.) 564 (1857). 245 R. I. 130 (1858). 


2265 Vt. 406 (1893); L. R. 2 Q. B. (Eng.) 251 Pet. (U. S.) 1 (1828). 
580 (1867). 261 Ves. (Eng.) 317 (1749). 


235 H. L. Cas. (Eng.) 40 (1854). 
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9. Mistake of Law.—The general rule of the common 
law is that a mistake of law is no ground for relief, a prin- 
ciple embodied in the maxim 7zgnorantia juris non excusat 
(ignorance of the law is no excuse).”” We have already had 
occasion to consider this maxim in discussing the rule that 
money paid by mistake of law cannot be recovered.” 

It is obvious that some limit must be put to the excuse of 
ignorance of law by the citizens of a community if social 
order is to be maintained. And, as a general principle, the 
same rule is enforced in equity.*® On the other hand, it 
would frequently lead to injustice if parties were always held 
strictly bound by acts done under a misapprehension of their 
legal rights.°° It is by no means easy to reconcile these 
conflicting principles. The safest rule would seem to be 
that neither courts of law nor courts of equity will interfere 
to relieve against a pure mistake of law, stripped of all other 
circumstances. But courts of equity can and do interfere to 
relieve against mistakes of law,*’ although the reasons for 
such interference, as given in the decisions, can with diffi- 
culty be reduced to any common principles. 


FRAUD AND MISREPRESENTATION 


10. Properly speaking, a representation is a statement 
or assertion made by one party to another, before or at the 
time of the contract, of some matter or circumstances rela- 
ting to it. It is not an integral part of the contract and con- 
sequently, except in certain special classes of cases (for 
example, policies of insurance), the contract is not broken, 
though the representation proves untrue; nor has such 
untruth any efficacy whatever unless the representation was 
made fraudulently, either by reason of its being made with 
a knowledge of its untruth or by reason of its being made 
dishonestly with a reckless disregard as to whether it is 
true or untrue.*” 


2733 Am. L. Reg. & Rev., p. 366. 318 Wheat. (U. S.) 174 (1823); 1Pet. (U.S.) 


28 See subtztle, Implied Contracts supra. 1 (1828). 
297, R.3 Ch. D. (Eng.) 351 (1875). 323 B. & S. (Eng.) 751 (1863). 


30L, R. 2H. L. (Eng.) 170 (1867). 
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There are certain special classes of contracts which are 
affected by a mere misrepresentation; these are sometimes 
called contracts of most perfect good faith, all having this 
common characteristic, that peculiar knowledge of the sub- 
ject-matter, of some part of it, is in the possession of one of 
the parties in such a manner that the other party must rely 
on his statements. Among these are contracts of marine, 
and fire insurance, suretyship, sales of land, and partnership.** 


11. <A representation may amount to a warranty, an 
independent subsidiary promise collateral to the main object 
of the contract.** Where the representation is a part of the 
contract, so that, if untrue, the party to whom it is made is 
discharged from his obligation, it amounts to a condition.” 
For example, a stipulation in the charter party of a steamer 
that she is “now sailed, or is about to sail, from Benizaf, 
with cargo, for Philadelphia,’’ was held a substantive part of 
the contract, a condition precedent, a breach of which justi- 
fied a repudiation by the other party.” 


12. Fraud is a false representation of fact made with a 
knowledge of its falsehood, or recklessly, without belief in 
its truth, with the intention that it should be acted upon by 
the complaining party, and actually inducing him to act 
upon it.’’ 

At common law, fraud is said to vitiate all transactions; 
not only contracts but the most solemn acts, even judgments 
of the courts, may be set aside on this ground.** Hence, 
there are remedies for fraud both at law and inequity. The 
rule is universal that ‘““whatever fraud creates justice will 
destroy.” 

To entitle the complainant to relief, three things must 
concur: (1) That the defendant made some representation 
to the plaintiff meaning that he should act upon it; (2) that 


33 Hollingsw. Cont., p. 166; Ans. Cont. 36113 U.S. 40 (1884). 
(8th Ed.), p. 192. 37 Ans. Cont. (8th Ed.), p. 208. 
344M. & W. (Eng.) 399 (1838); see The 386 Cal. 664 (1856). 
Law of Property: Sales of Personal 3999 N. J. Eq. 188 (1878). 
Property. 


35 Hollingsw. Cont., p. 163; 62 U. S. App. 538 (1898); 3 B. & S. (Eng.) 751 (1863). 
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such representation was false and that the defendant, when 
he made it, knew it to be false; (8) that the plaintiff, believ- 
ing such representation to be true, acted upon it and was 
thereby injured.*° 


18. The Representation.—To constitute fraud there 
must be a false representation as to a material fact, and it 
makes no difference whether the representation be made by 
express words or by conduct, or whether it consist in a 
positive assertion of that which is false, or in the active con- 
cealment of something material to be known to the other 
party before entering into the agreement.” 

Mere silence with regard to a material fact, which there is 
no legal obligation to divulge, will not avoid a contract, 
although it operate to the injury of the party from whom it 
is concealed.** An improper concealment of a material fact, 
which the party concealing is legally bound to disclose, and 
of which the other party has a right to insist that he shall be 
informed, is fraudulent; but mere silence as to anything 
which the other party might by proper diligence have dis- 
covered, and which is open to examination, is not fraudulent, 
unless a special trust or confidence exist between the parties.** 

The representation must be as to a material fact suscepti- 
ble of knowledge; a mere statement of opinion or conjecture 
will not amount to fraud.** The question whether the state- 
ment be merely an opinion or an express affirmance of 
personal knowledge depends upon the form of the statement 
and the character of the subject upon which it is made. 
From the circumstances it must be deterimined whether the 
party assumed or intended to convey the impression that he 
had actual knowledge.* 


14. Knowledge of Falsity.—To constitute fraud, the 
false representation must be made with knowledge of its 
falsity, either knowingly without belief in its truth, or 


4034 N. J. Law 296 (1870). 432 Wheat. (U.S.) 178 (1817); 158 
41 Poll. Cont. (6th Ed.), p. 535; L. R. 6 Pa. 263 (1893). 

H. L. (Eng.) 377 (1878). 4462 Minn. 146 (1895). 
420,,R.6Q. B. (Eng.) 597 (1871), quoting 4552 N. J. Law 77 (1889). 


Story Cont., p. 516. 
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recklessly without caring whether it be true or false.*® This 
is the rule where the action is brought for deceit.‘ 

The same rule has been generally adopted where it is 
sought to rescind a contract on the ground of fraud; knowl- 
edge of the fraud must be proved.** The essential constit- 
uents of such an action are false representations made by a 
party knowing them to be such. The right to rescind at law 
does not arise unless the representation be false to the 
knowledge of the party,** or recklessly made without reason- 
able grounds for believing it true.°® A representation, 
though false, which the party makes honestly, believing the 
same to be true, furnishes no ground for’avoiding a contract 
at law, although other remedies may be available. So, it 
has been said, to maintain a defense to an action for the 
price of goods the same facts must be proved which would 
be necessary to maintain an action for deceit.** While this 
view is generally accepted it has not been universally adopted, 
some few states holding that proof of knowledge of the falsity 
of the representation is not material where there has been a 
positive misstatement.” 

In equity the same test as to fraud has been upheld in 
important decisions, notably by the supreme court of the 
United States.°° But there are decisions to the effect that 
material representations which are untrue, although inno- 
cently made,** or the concealment of facts by inadvertence, 
may in certain cases operate as a ‘surprise and imposition’”’ 
and will induce a court of equity to decree a rescission.” 
Courts of equity grant affirmative relief by way of reforma- 
tion or cancelation of instruments, and even defensive relief, 
in proceedings to enforce an obligation or liability, on the 
ground of constructive fraud such as would afford of no 
relief at law. 


461, R. 14 App. Cas. (Eng.) 837 (1889); 43 5275 Mich. 188 (1889); 47 Neb. 346 (1896); 


Fed. Rep. 123 (1890). 87 Ind. 1 (1871); 187 Ind. 299 (1893). 
47147 N. Y. 124 (1895). 53158 U. S. 505 (1894). 
48 196 Pa. 353 (1889). 541 Beach Mod. Eq. Jur.; Sec. 69. * 
49992 Ky. 176 (1891). 5555 N. J. Eq. 670 (1897); 46 N. J. Law 380 
5011 N. Y. Supp. 220 (1890). (1884) . 


5110 Allen (Mass.) 548 (1865). 
189—32 
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15. As to what degree of recklessness in a representa- 
tion will amount to fraud, it is said that generally, as a 
rule, a statement must be both false and fraudulent, but, if a 
person take upon himself to state as true that of which he is 
wholly ignorant or without reasonable grounds for believing 
it to be true, he will, if it be false, incur the same legal 
responsibility as if he had made the statement with knowledge 
of its falsity.°° In England, however, a famous case has 
settled the law, for that jurisdiction at least, that the test as 
to whether a false statement is fraudulent or not does not 
depend upon whether or not there were reasonable grounds 
for belief. A false statement, made through carelessness 
and without reasonable grounds for believing it to be true, 
may be evidence of fraud but does not necessarily amount 
to fraud. Such a statement, if made in the honest belief 
that it is true, is not fraudulent and does not render the 
person making it liable to an action of deceit.” 

A party is affected by a false representation made by 
another while acting as his agent within the scope of his 
authority in the same manner as if he had made it 
himself.” 


16. Reliance on the Representation.—It is also 
essential that the complaining party actually was deceived 
by the person of whom he complains, and acted on the 
latter’s representations to his injury.” A court of equity 
will not undertake, any more than a court of law, to relieve 
a party from the consequences of his own carelessness. 
Where the means of knowledge are at hand and equally 
available to both parties, and the subject of purchase is 
alike open to their inspection, if the purchaser do not avail 
himself of these means and opportunities, he will not be 
heard to say that he has been deceived by the vendor’s 
misrepresentations.*° If, having eyes, he will not see the 
matters directly before them, where no concealment is made 


56150 U. S. 665 (1893); 111 U.S. 148 (1883); 58152 Mass. 117 (1890); see The Law of 


125 Pa. 52 (1889); 172 Mass. 53 (1898); Principal and Agent. 
105 Fed. Rep. 573 (1900). 59125 U.S. 247 (1887). 
571. R. 14 App. Cas. (Eng.)' 337 (1889). 6013 Wall. (U. S.) 379 (1871). 
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or attempted, he will not be entitled to favorable considera- 
tion when he complains that he has suffered from his own 
voluntary blindness and has been misled by overconfidence 
in the statements of another. 

Where the means of information are at hand and equally 
open to the parties, the doctrine of caveat emptor applies and 
the purchaser must take the consequences of his indolence , 
or credulity.“. The law does not exact good faith from a 
seller in those vague commendations of his wares which are 
manifestly open to a difference of opinion and which do not 
imply untrue assertions concerning matters of direct obser- 
vations.*” This is regarded as mere trade talk, or puffing, 
and not misrepresentation amounting to fraud. 

But the application of the rule depends upon the circum- 
stances under which the representations are made. It does 
not apply, for example, where the parties actually occupy 
relations of trust, such as that of trustee and cestuz que trust 
or of principal and agent, or where there is an active abuse of 
confidence reposed in another.** When the parties deal at 
arm’s length, the doctrine of caveat emptor applies, but the 
moment the vendor makes a false statement of fact, and its 
falsity is not palpable to the purchaser, he has an undoubted 
right to implicitly rely upon it.* 

It is also necessary that the complaining party should have 
acted on the false representation. Thus, if it appear that 
the plaintiff after hearing the untruth altered his condi- 
tion, but not in consequence of having heard it, having 
done so independently, no action will lie.“° It is incumbent 
upon the complainant to show that he was influenced by 
and actually relied on the representation to his injury.°’ 
And, lastly, the fraudulent misrepresentation must result 
in damage to the complaining party. Fraud without 
damages furnishes no ground for action, nor is it a 
defense.” 


616 Cl. & Fin. (Eng.) 232 (1835). 654 N. Dak. 219 (1894). 


62 46 Minn. 463 (1891); 148 Mass. 504 (1889); 66 116 U. S. 599 (1886); 30 Pa. 401 (1858). 
L. R. 2 Ch. App. (Eng.) 21 (1866). 676 S. Dak. 543 (1895). 
6361 Fed. Rep. 163 (1894). 68 83 Cal. 7 (1890). 


64161 Mass. 516 (1894); 168 Mass. 266 (1897). 
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17. Remedies.—The effect of fraud upon a contract is 
not to render it void absolutely, but to make it voidable at 
the election of the defrauded party.°* The injured party, 
therefore, may (1) affirm the contract and sue for the 
damages occasioned by the fraud, (2) rescind the contract, 
return what he has received thereunder promptly, and refuse 
to pay for it; or, if he have already paid, bring an action to 
recover the amount.” 


18. There is no doubt that a person purchasing a chattel 
or goods, concerning which the vendor makes a fraudulent 
misrepresentation, may, on finding out the fraud, retain the 
chattel or the goods and have his action to recover any 
damages he has sustained by reason of the fraud.” 

When, however, a purchaser acquires knowledge that he 
has been defrauded he has, as stated above, an election of 
legal remedies; he may keep the property and sue for dam- 
ages, or he may repudiate the contract and demand rescission. 
These remedies are not concurrent, but inconsistent, and the 
adoption of the one of necessity excludes the other. The 
rule is well settled that the party must, within reasonable 
time after knowledge of the fraud, make his election as to 
whether he will affirm the contract or offer to restore the 
property and demand a return of the consideration. If after 
knowledge of the facts which entitle him to rescind, he deal 
with the property as owner, it is evidence of acquiescence 
and affirmance of the contract.” 

But before a purchaser is compelled to elect he must be 
aware of the facts which raise such an election. Delay will 
not defeat his right to relief, unless the fraud was known to 
him or ought to have been known by the use of due dili- 
gence. Acquiescence and waiver are always questions of 
fact; there can be neither without knowledge; current sus- 
picion and rumor are not enough. There must be knowl- 
edge of facts which will enable the party to take effectual 


6992 U. C. Q. B. 199 (1862); 46 N. Y. 533 71L. R. 5 App. Cas. (Eng.) 317 (1880). 


(1871). 7261 Fed. Rep. 163 (1894). 
7° Hollingsw. Cont., p. 183. 
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action, but he may not shut his eyes to what he might readily 
and ought to have known.” 

When fully advised, the party must act with reasonable 
promptness and despatch. He cannot rest until the rights 
of third persons are affected. If he do so, he loses his 
right to rescind. The wrong doer is not in the same posi- 
tion to complain of want of promptitude in rescission as are , 
innocent third parties, unless the defrauded party has misled 
him by such acts of ownership and acquiescence in the con- 
tract as would result in great hardship and render it inequi- 
table to permit the contract to be rescinded. Where the party 
desires to rescind on the ground of mistake or fraud, he 
must, upon discovery of the facts, at once announce his 
purpose and adhere to it. He is not permitted to play fast 
and loose. Delay and vacillation are fatal to his right.” 


19. As to what will constitute unreasonable delay, there 
has never been any fixed, certain period of time within which 
the defrauded party must move for rescission.”* Such an 
inquiry must depend upon the facts of the particular case. 

The election to rescind or not to rescind, when once made, 
is final and conclusive. A party who elects to rescind must 
do so zz toto." He must tender back whatever property or 
thing of value he received under the contract.’” This accords 
with equity and justice and is of universal application, unless 
the other party, by some act or omission, has rendered it 
impossible for the party desiring to rescind to return the 
property or consideration received. The ordinary rule is as 
a prerequisite to invoking the action of a court for the 
purpose of setting aside a contract; the defrauded party 
must, so far as is reasonably within his power, place, or 
offer to place, the other party in the position he would 
have occupied if the contract had not been entered into.” 
The maxim that “he who seeks equity must do equity” 
applies here.” 


7399 U.S. 578 (1878). 77 136 Ind. 368 (1893). 
7493 U.S. 55 (1876); 83 N. Y. 300 (1881). 78129 Mo. 208 (1895); 61 Fed. 
7572 Miss. 442 (1895); 99 Pa. 295 (1882). Rep. 54 (1894). 


7647 Minn. 491 (1891); 151 N. Y. 230 (1896). 79103 Mass. 382 (1869). 
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Where the defrauded party has not parted with the consid- 
eration, he may on rescinding return what he has received 
and set up the fraud as a defense to an action on the contract 
or to recover damages for its breach.*® If he have parted 
with the consideration, he may bring an action of assumpsit 
to recover the money paid. And if he have parted with 
personal property he may, on the discovery of the fraud, 
rescind and bring replevin to recover his property.** Where 
the defrauded party elects to hold the property that he has 
received and sued for damages, the action, as already stated, 
is trespass on the case for deceit. 


DURESS 

20. We have already referred to the subject of duress, 
where money was paid under circumstances of compulsion, 
where the rule of law was found to be that to constitute the 
coercion or duress, which will be regarded as sufficient to 
make a payment involuntary, there must be some actual or 
threatened exercise of power possessed, or believed to be 
possessed, by the party exacting or receiving the payment 
over the person or property of another from which the latter 
had no other means of immediate relief than by making the 
payment.*? The foundation of the right of action in this 
class of cases rests not so much in the involuntary character 
of the payment as in the fact that the payment is regarded 
as made without any consideration.** A narrower doctrine 
prevailed at common law where a contract was sought to be 
rescinded on the ground of coercion. Duress at the common 
law was of two kinds, duress of imprisonment and duress of 
threats (per minas),** a distinction still generally preserved 
in the English courts. 


21. Such duress consisted either in (1) the unlawful 
imprisonment of a party or the husband, wife, parent, or 
child of a party; (2) the imprisonment of such a party by 


8079 Ala. 406 (1885); 77 Pa. 50 (1874); 82See subtitle Implied Contracts supra. 
P. & L. Dig. of Dec., Vol. 3, p. 4,057. 8395 U.S. 210 (1877). 
81156 Pa, 342 (1893); 58 Pa. 453 (1868). 84 Poll. Cont. (6th Ed.), p. 579. 
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the abuse of lawful process; (3) actual or threatened physical 
violence to such a party.** Under the influence of the equi- 
table principles established by the courts of chancery, duress 
has assumed a more extended meaning and is frequently laid 
down as that degree of constraint or danger, either actually 
inflicted or threatened and impending, which is sufficient in 
severity or in apprehension to overcome the mind and will ,: 
of a person of ordinary firmness. The more recent decisions, 
particularly in the United States, will be found to show a 
marked tendency to extend the doctrine of duress to cases 
not within the narrow common-law rule. 


22. Duress by Imprisonment. —To constitute duress, 
the general rule of the common law was that imprisonment 
under regular and formal legal process would not render 
invalid a contract made by the prisoner.** To constitute 
duress at law, the arrest must have been either illegal or an 
abuse of lawful process.*” But the courts, in many states, 
have adopted the more reasonable rule that even if the 
imprisonment be under legal process in regular form, it is, 
nevertheless, unlawful as against one who procured it 
improperly for the purpose of obtaining the execution of a 
contract.** Imprisonment that is suffered through the exe- 
cution of a threat, which was made for the purpose of forcing 
a guilty person to enter into a contract, may be lawful as 
against the authorities and the public, but unlawful as 
against the threatener when considered in reference to his 
effort to use for his private benefit processes provided for 
the protection of the public and the punishment of crime.” 


23. Duress Per Minas.—Duress per minas at com- 
mon law included only acts done through fear (1) of loss of 
life; (2) of loss of limb; (3) of mayhem; (4) of imprison- 
ment;*’ and this is stated as the limit of the rule in England, 
although mitigated in practice by the application of the 
equitable doctrine of undue influence.” 


85 Hollingsw. Cont., p. 188; 7 Wall. (U.S.) 8834 Tex. 371 (1870); 53 Kan. 146 (1894) 


205 (1868). 89155 Mass. 233 (1891), at p. 251. 
38 Story Cont., Sec. 512. 902 Co. Inst. 483. 
8762 Fed. Rep. 107 (1894). 91 Poll. Cont. (6th Ed.), c. XII. 
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In the United States, the prevailing doctrine is far more 
extended: Certain decided cases deny that contracts pro- 
cured by menace of a mere battery to the person, or of 
trespass to lands, or loss of goods, can be avoided on that 
account, as such threats, it is said, are not of a nature to 
overcome the will of a firm and prudent man; but many 
other decisions of high authority adopt a more liberal rule 
and hold that contracts procured by threats of battery to the 
person, or of destruction of property, may be avoided by 
proof of such facts because, in such a case, there is nothing 
but the form of a contract without the substance. Positive 
menace of battery to the person, or of trespass to lands, or 
of destruction of goods, may undoubtedly be, in many cases, 
sufficient to overcome the mind and will of a person entirely 
competent in all other respects to contract, and it is clear 
that a contract made under such circumstances is as utterly 
without the voluntary consent of the party menaced as if he 
were induced to sign it by actual violence; nor is the reason 
assigned for the more stringent rule that he should rely 
upon the law for redress satisfactory, as the law may not 
afford him anything like a sufficient and adequate compen- 
sation for the injury.” 


24. Duress of Goods. —The common-law doctrine was 
that duress of goods alone would not avoid a contract,*° 
but there are many cases which hold that where a sum of 
money had been paid to obtain possession of goods unlaw- 
fully withheld, it could be recovered in assumpsit.** This 
doctrine has been applied in some decisions, but the weight 
of authority in the United States is to the effect that deten- 
tion of goods under certain circumstances may constitute 
duress.** In one case, the court said that “duress may 
be of either the person or the goods of the party, and 
duress of goods may exist when one is compelled to submit 
to an illegal action in order to obtain them from one who 
has them in possession but refuses to surrender them 


9216 Wall. (U. S.) 414 (1872). 946 Exch. (Eng.) 345 (1851); see subtztle 
933M. & W. (Eng.) 633 (1838). Implied Contracts supra. 
9579 Tex. 543 (1891); 85 Fla. 110 (1895). 
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unless the exaction is submitted to.’’** The rule seems to 
be generally accepted in cases of great difficulty and 
hardship, or necessity, or where the property is threatened 
with destruction. 

A mere refusal to pay a debt or perform a contract is 
not duress, nor is the mere fact that a lawsuit is threatened 
duress, where there is no danger of injury or destruction of, 
the property, and where there is an opportunity to try the 
question legally, but where the party yields merely to avoid 
litigation.*” It is almost impossible to draw an exact line 
between those cases where the contract will or will not be 
regarded as voluntary, each depending somewhat upon its 
own peculiar facts. The ultimate fact to be determined is 
whether the party really had a choice, whether he had his 
freedom of exercising his will.” 

As, in the case of fraud, a contract made under duress is 
generally regarded not as void but as voidable.* It may 
be disaffirmed by the injured party under similar circum- 
stancés, or expressly or impliedly ratified. It has been 
said, however, that a contract obtained by actual physical 
compulsion might be regarded as absolutely void on the 
ground that there was no consent at all; for example, if a 
party’s hand were held and he was forcibly compelled to 
sign his name. But duress, like fraud, rarely becomes 
material except upon the footing that a contract has been 
made which the party wishes to avoid; and it is well settled 
that where the duress consists only of threats the contract is 
merely voidable.*” 


UNDUE INFLUENCE 


25. Any influence brought to bear upon a person enter- 
ing into an agreement, or consenting to a disposal of 
property, which, having regard to the age and capacity of 
the party, the nature of the transaction, and all the circum- 
stances of the case, appears to have been such as to preclude 


9645 Mich. 569 (1881), by Cooley, J. 99 See subtitle Fraud supra. 
27160 Pa. 24 (1894); 101 U. S. 465 (1879). 100145 Mass. 153 (1887); Poll. Cont. (6th 
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the exercise of free and deliberate judgment, is considered 
by courts of equity to be undue influence and is a ground 
for setting aside the act procured by its employment.’ 

A transaction which takes place under undue influence 
may be either in the nature of a gift or acontract. In either 
aspect it is regarded by courts of equity with a jealous eye, 
but the scrutiny is more severe in the case of gifts than in 
those of contracts.’ 


26. Where an antecedent fiduciary relation exists, a court 
of equity will presume confidence placed and influence 
exerted. Where there is no such fiduciary relation, the con- 
fidence and influence must be proved by extrinsic evidence.*” 
But, once proved, the rules of equity are just as applicable in 
the one case as the other. The principle applies to every 
case where influence is acquired and abused, where confi- 
dence is reposed and betrayed,*” 

No definition of what the law denominates undue influence 
can be given which will furnish a safe and reliable test for 
every case; each case must be decided on its own special 
facts. All that can be said in the way of formulating a gen- 
eral rule on this subject is that whatever destroys free 
agency and constrains the person whose act is brought in 
judgment to do what is against his will is undue influence. 
The extent, or degree, of the influence is immaterial, for the 
test always is: Was the influence, whether slight or power- 
ful, sufficient to destroy freedom of the will so that the act 
in question was the result of the domination of the mind of 
another?*®* 


27. Since a contract made under undue influence may, if 
injurious to the confiding party, be set aside, it becomes 
important to know what relations are to be regarded as of a 
confidential nature. There are many such relations, in some 
of which the contract is absolutely voidable at the option of 
the party who is presumed to be imposed upon, while, in 


101 Poll. Cont. (6th Ed.), p. 580. 1047 H. L. Cas. (Eng.) 750, 779 (1859). 
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others, the confidential relation is Arima facie evidence of 
fraud which may be rebutted by showing the transaction to 
be fair and honest. The subject belongs properly to equity 
jurisprudence, but it may be well to mention some instances 
in which a presumption of undue influence arises, keeping in 
mind, however, the fundamental rule that the principle applies 
to all situations where relations of trust and confidence exist. » 

In equity, persons standing in certain relations to one 
another, such as parent and child, husband and wife, doctor 
and patient, attorney and client, confessor and penitent, 
guardian and ward, are subject to certain presumptions when 
transactions between them are brought in question;*®® and 
if a gift of contract made in favor of him who holds the 
position of influence be impeached by him who is subject to 
that influence, the courts of equity cast upon the former 
the burden of proving that the transaction was fairly con- 
ducted, as if between strangers, and that the weaker was 
not unduly impressed by the natural influence of the 
stronger, or the inexperience overreached by him of more 
mature intelligence.*”’ 


28. The relation of trustee and cestuz que trust is one of 
peculiar confidence. ‘The law will discountenance all but the 
most open and satisfactory dealings between parties stand- 
ing in the relation.*** And the same is true of a guardian 
and his ward. 

The rule in regard to solicitor and client is very strict. 
While attorneys are not wholly incapacitated to purchase 
from their clients, the rule is that the presumption is 
always against the validity of transactions of that character 
and the burden is on the attorney to remove that presumption 
by showing affirmatively the most perfect good faith, the 
absence of undue influence, a fair price, and knowledge, 
intention, and freedom of action on the part of the client, 
and also that he gave his client full information and disin- 
terested advice.*” 

1069 Ves, Jr. (Eng.) 292 (1804). 10852 Pa. 498 (1866); 39 N. J. Eq. 211 
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Numerous illustrations will be found in the reports of the 
application of this rule to other relations of confidence, such 
as doctor and patient,**® clergyman and parishioner,*”’ prin- 
cipal and agent, husband and wife,*** discussion of which 
properly belongs to equity.*** The decisions in the United 
States show a disposition to avoid the application of as 
strict a rule in the case of parent and child, but while not 
regarded with the same degree of suspicion as those between 
guardian and ward, they are nevertheless scrutinized for any 
evidence of unfairness.*** Another most interesting class 
of cases arises out of the fiduciary position of the directors 
or promoters of stock companies.*** 


29. The right of setting aside a contract or transfer of 
property voidable on the ground of undue influence is 
analogous to the right of rescinding a transaction voida- 
ble on any other ground, as, for example, for fraud. An 
important qualification is, that no subsequent confirmation 
of the contract will be operative unless made free and clear 
from the influence which vitiated the original transaction.*® 
The right to property acquired by such means cannot be 
confirmed, unless there be full knowledge of all the facts 
and the rights arising therefrom and absolute release from 
the undue influence by means of which the. frauds were 
practiced.” The right to set aside a contract orginally 
voidable on the ground of undue influence may, however, be 
lost by express confirmation or by an unexplained delay of 
such length as to amount to proof of acquiescence.’ 


LEGALITY 


30. A contract, strictly speaking, is an agreement 
enforceable at law. The agreement may be complete in 
every sense and yet its subject-matter may be such that 


1104M. & C. (Eng.) 269 (1888). 115 (1892) L. R.1 Ch. D. (Eng.) 322. 
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the performance of it would either consist in doing a for- 
bidden thing, or be so connected therewith as to form a 
substantive part of the transaction. Such agreements are 
said to be illegal and are not enforced by courts of law.*”® 
If a contract be fairly open to two constructions, by one of 
which it would be lawful and by the other unlawful, ‘the 
former will be adopted, since a court will not readily declare, 
an agreement void.*’® Where, however, an agreement is of 
such a nature that it cannot be carried into execution 
without reaching beyond the parties and exercising an 
injurious influence over the community at large, every one 
has an interest in its suppression and it will be pronounced 
void from a due regard to the public welfare.*” 

Any attempt to classify the various agreements that are 
declared illegal will be more or less arbitrary, since the 
nullity of the agreement is, in every case, a matter of law 
and the distinctions made between the various groups of 
illegal contracts arise largely from the reasons which 
determine the courts to declare them illegal upon their 
particular facts. Ina single unlawful agreement there may 
be more than one element of illegality, yet the court, in 
giving judgment, may rest its argument on one of these 
elements alone. 

A convenient division of unlawful agreements, made by 
one of the best authorities, is into contracts (a) contrary to 
positive law; (b) contrary to morality, recognized as such by 
law; and (c) contrary to public policy.” 


AGREEMENTS CONTRARY TO POSITIVE LAW 


ol. In General.—The general rule is that where the 
promise or undertaking upon which a party relies is upon an 
unlawful consideration or to do an unlawful act the con- 
tract is void, and this whether the contract be illegal, as being 
against the rules of the common law or a particular statute.” 


119 Poll. Cont. (6th Ed.), pp. 1, 259, 260, 12150 N. J. Eq. 761 (1893). 
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The law will not lend its aid to enforce a contract made in 
furtherance of an act: that it has forbidden. The maxim, 
“no action arises on an immoral contract,” applies in all 
such cases. 

The simplest case is an agreement to commit a crime or 
indictable offense.’** While this may seem unusual, there is 
an instance of a case in the eighteenth century of a high- 
wayman filing a bill in equity against his fellow for a 
partnership account.’** In the same manner, an agreement 
to commit a civil wrong is illegal; for example, a contract 
to indemnify the publisher of a libel, a contract to print a 
work in violation of another’s copyright,*** or a contract 
to indemnify another against the consequences of the com- 
mission of a trespass upon the person or property of 
another.’”” Also, in the same way, an agreement the object 
of which is to cheat and defraud either an individual or 
the public in general is illegal.*** Thus, in an English 
case, an agreement between parties to purchase shares in 
a company, in order to induce the public to believe that 
there was a dona fide market for the shares at a real 
premium, was held an illegal transaction and no action could 
be maintained in respect of such an agreement.*”® 


82. Arrangements and combinations among those expect- 
ing to become bidders at auctions or public sales, to prevent 
competition and bring about a sale below the fair market 
price of the thing sold, are condemned as immoral and 
against public policy and as tending to defraud the seller 
and all interested in the sale; the same rule applies to pro- 
posals for government work in response to advertisements 
for bids, with a view to awarding the contract to the lowest 
bidder, where there is a secret agreement by the contractors 
not to compete but to permit one of their number to obtain 
the contract without competition. 

The converse is equally true. It is contrary to good faith 
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and a fraud upon the real bidders for an owner to employ 
puffers to bid for him at auction, whereby the very condition 
of all auction sales—that the highest real bidder shall take 
the property—is broken.’*® A vendor at auction may employ 
bidders if he give notice of the fact at the sale.** But, ifa 
sale be announced to be without reserve and a person be 
secretly employed to bid the property up, the sale is » 
vitiated.*”” 

An agreement by a combination of parties to put in one 
bid at a public sale is not necessarily void.*** There must 
be some element beyond the mere fact of union before 
such an agreement can be condemned, as, in many instances, 
the strict enforcement of such a rule would tend to destroy 
competition rather than encourage it. The property may be 
too large and valuable to come within the means of an indi- . 
vidual bidder; or it may be of such a description that no 
single investor might wish to encumber himself with it. In 
such a case, an honest combination of bidders might be not 
only unobjectionable but necessary to prevent a sacrifice of 
the property. Joint adventures are allowed; they are public 
and avowed, and not secret. The risk, as well as the profit, 
is joint and openly assumed. 

This principle is applied in the case of contracts made for 
the purpose of defrauding creditors,*** and the analogous 
cases of fraudulent breach of duty, such as in the case of 
dealings between a principal creditor and the debtor to the 
prejudice of a surety,*** and settlements made in fraud of 
marital rights.*** 


83. Statutory Prohibition. —The general rule of law 
is, that a contract made in violation of a statute is void.**’ It 
is, however, a question of construction as to whether or not an 
act be forbidden by the statute, the true test being the inten- 
tion of the legislative body that passed the law. ‘The court 


1306 T, R. (Eng.) 642 (1796). 134T,, R. 15 Q. B. Div. (Eng.) 605 (1885) 
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will look to the language of the statute, the subject-matter of 
it, the wrong or evil which it seeks to remedy or prevent, and 
the purpose sought to be accomplished in its enactment. 

The following general principles are applied to prohibitory 
statutes: When a transaction is forbidden, it does not make 
any difference upon what grounds the prohibition is placed. 
There is no distinction as to the illegality of the contract 
between things mala prohibita (prohibited by law) and things 
mala in se (morally wrong), ‘‘for it is equally unfit that a 
man should be allowed to take advantage of what the law 
says he ought not to do, whether the thing be prohibited 
because it is against good morals, or whether it be prohib- 
ited because it is against the interest of the state.’’*** 


384. <A statute may either expressly prohibit an act or it 
may impliedly prohibit it by affixing a penalty.’ In the 
case of an implied prohibition, the generally accepted rule 
is that the imposition of a penalty on any specific act or 
omission is prima facie equivalent to an express prohibition.**° 
There has been some fluctuation in the decisions applying 
this rule to specific statutes. While the statutory imposition 
of a penalty for doing an act implies a prohibition, neverthe- 
less, if the court, from an examination of the statute, shall 
judge that it was not the intention of the legislature to make 
void all contracts entered into in contravention of its terms, 
the court will carry into effect the legislative intent.*** When, 
however, the penal statute is silent, and contains nothing 
from which an intent to limit its consequences can be 
properly inferred, a contract in violation of it is void.** 

The rules governing statutory prohibitions are not limited 
to legislative enactments, but include contracts violating 
constitutional provisions. In the United States courts, con- 
tracts have been declared void when made in contravention 
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of treaties with foreign countries,*** but public policy enters 
more largely into. consideration in such cases, to which 
reference will be made hereinafter. Municipal ordinances 
are also within the rule. 


35. Wagers and Gambling Contracts. — Wagering 
contracts, if fairly made, were recognized as valid at com- , 
mon law,*** and many cases will be found without trouble in 
the older reports, not only in England but in the United 
States, which accept them as a matter of course.® The 
fergned tssue, met with in pleading, is in form an action on a 
wager. The judges seem to have regretted later that wagers 
could be sued upon at all and declined to enforce wagering 
contracts that tended to a breach of the peace, or to injure 
the character, feelings, or interests of a third person, or 
were contrary to the principles of morality or of sound 
public policy; finally, in the words of Baron Parke, ““becom- 
ing astute even to an extent bordering upon the ridiculous 
to find reasons for refusing to enforce them.’’** In the 
United States, generally, the courts soon took the position 
that all wagering contracts were to be held illegal and void 
as against public policy,’*’ and the hostility to wagers has 
been marked on account of the evil results of betting and 
gambling.*** 

In England, by legislation, in the case of wagers, the 
agreement is null and void and a party who pays a gambling 
debt for another at his request cannot recover the money;*** 
in nearly all the United States, statutes, which differ in 
many details, have been enacted declaring gambling con- 
inactsmllemalve: 3 

An ordinary bet is the simplest form of gambling contract 
that has been defined to be a wagering contract; in it the 
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parties in effect stipulate that they shall gain or lose upon 
the happening of an uncertain event, in which they have no 
interest except that arising from the possibility of such gain 
OL JOSS.04 


386. It is unnecessary to refer at length to the simpler 
classes of wagering contracts that have been the subject 
of much legislation, among which may be mentioned lot- 
teries, pool selling, gaming, etc. Horse-racing seems to 
have met with a greater amount of favor in some few com- 
munities than other forms of wagering. There is no reason 
to favor this form of gambling unless it be expressly author- 
ized by statute. 

In commercial law, the most important questions in 
relation to wagering contracts arise in the cases of marine 
and life insurance and in the stock transactions or dealings 
in futures. In the law of insurance, a wagering policy is 
that in which the party assured has no interest in the thing 
insured and could sustain no possible loss by the event 
insured against, if he had not made such wager.’** The 
determination of what will constitute an insurable interest is 
an important branch of the law of insurance.*™ 


37. In dealings in futures, the generally accepted 
doctrine is that a contract for the sale of goods to be 
delivered at a future day is valid, even though the seller 
has not the goods nor any other means of getting them 
than to go into the market and buy them; but such a con- 
tract is only valid when the parties really intend and agree 
that the goods are to be delivered by the seller and the 
price to be paid by the buyer;*™ if, under the guise of such 
a contract, the real intent be merely to speculate in the rise 
or fall of prices and the goods are not to be delivered, but 
one party is to pay to the other the difference between the 
contract price and the market price of the goods at the date 
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fixed for executing the contract, then the whole transaction 
constitutes nothing more than a wager and is null and 
void." It makes no difference that a bet or a wager is 
made to assume the form of a contract. Gambling is none 
the less such because it is carried on in the form or guise 
of a legitimate trade.*** Aside from the statutory restric- 
tions that have been imposed in some states with the inten- 
tion of suppressing all speculation in futures,’*? a man may 
legitimately buy and sell stocks or commodities upon expec- 
tation of the rise or fall of the market, and he is not thereby 
gambling. The test is whether he bought and sold, and 
not merely settled on differences; the latter only is 
gambling.*** 

Where both parties understand and intend that there 
shall be no actual delivery, but that a settlement shall be 
made by the payment of the difference in prices, the agree- 
ment is a gambling transaction and void;**® but the burden 
of proof is upon the party who seeks to impeach such trans- 
actions by affirmatively showing their illegality, and the 
proof must go further and show that this understanding was 
mutual. If one of the parties only contemplated a wagering 
contract, this will not relieve him from liability to the other 
party, who at the time of making the contract contemplated 
an actual transfer of the property sold or purchased.*” 


388. Sunday Contracts.—At common law, no distinc- 
tion was made between Sunday and any other day; so far as 
worldly employment was concerned contracts entered into 
on that day were as valid as those made on any other day.’ 
The subject is one of statutory regulation both in England 
and the United States.** The most important English 
statute on this subject has been generally adopted in the 
United States, with occasional changes in phraseology.” 
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This statute enacts that “‘no tradesman, artificer, workman, 
laborer, or other person whatsoever, shall do or exercise 
any worldly labor, business, or work of their ordinary 
callings upon the Lord’s day or any part thereof, works 
of necessity or charity only excepted.” This statute, it 
was held in England, only prohibited work of the ordi- 
nary calling of the party.*** The validity of a contract 
made on Sunday, therefore, depended on whether or not 
it related to the ordinary calling of the party making 
it;* and this distinction is taken in some of the United 
States.*** 


39. While the statutes, known as Sunday laws, passed 
by the various states differ to some extent, they are sub- 
stantially the same in their general scope.**” There is, how- 
ever, a great diversity in their interpretation, some states 
enforcing them with great strictness while others show more 
liberality.*** The various acts and the decisions upon them 
cannot be set out at length, but no distinction is usually 
made between contracts entered into in the ordinary calling 
of a party, and contracts or business in general.**® In a 
number of the states, the words “ordinary calling’’ are 
omitted from the statutes, which are drawn in stronger terms 
than the English act. The intention of the various legisla- 
tures apparently seems to have been to comprehend within 
the prohibition all acts of a secular nature belonging to or 
connected with ordinary business or common _ worldly 
affairs, although they might not happen to fall within the 
line of daily business or occupation in which the party 
happened to be employed.*” 

As to what will constitute a work of necessity or charity, 
it is almost impossible to lay down a rule that will compre- 
hend the various dicta and decisions.’ In Pennsylvania, it 
has been said “‘supplying the ordinary demands of one’s 
physical nature and relieving from situations of peril and 
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exposure are necessary acts which incur no blame; and 
perhaps all would agree that visiting and administering to 
the sick and destitute and labors for the spiritual welfare of 
men are works of both necessity and charity.’’*” 


40. In Massachusetts, it is said “the words necessity ana 
charity have never received a very strict construction, and it 
has been said that they cover everything which is morally 
fit and proper to be done under the peculiar circumstances 
of the case. The work of clergymen, physicians, nurses, 
apothecaries, and undertakers is also by general concession 
within the exception. The work of those employed in fur- 
nishing articles of daily and general need, like gas, water, 
milk, mails, telegrams, the Monday morning newspapers, 
has at least a certain popular sanction as permitted labor.’’*” 
The question is one that must be decided by the circum- 
stances of the case, in the light of local decisions. 


41. The illegality of Sunday contracts, as already 
stated, will depend on the local law, but in those jurisdictions 
where secular business is forbidden on the Lord’s day, an 
agreement to be performed on that day is void for the reason 
that no court will lend its aid to a party who founds his 
cause of action on an illegal act.** In the same way, if the 
contract have been executed by the illegal act of both parties 
on the Lord’s day, the law will not assist either party to 
avoid the effect of his own unlawful act or to recover the 
price, but will leave the parties, where they have put them- 
selves, in equal fault.*” 

Where an agreement entered into on Sunday is executory, 
there is some conflict of opinion as to the effect of the same, 
owing principally to the differences in the phraseology of 
the Sunday laws of the many states.‘ The generally 
accepted doctrine is that such agreements are absolutely 
void.*” 
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42. In Illinois, where the statute merely provides for a 
fine where one ‘‘disturbs the peace and good order of society 
by labor ... on Sunday,”’ it has been held, that any contract 
for Sunday work entered into on Sunday is not void by 
reason of having been made on that day, but may be 
enforced.*”* In some states, where the statutes merely pro. 
hibit ‘‘all labor’? on Sunday, contracts are not void unless 
they provide for the performance of work and labor on that 
day. The decisions of New York,’ Ohio,**® Kansas, and 
Nebraska are to this effect.*** 

In the case of specialties executed on Sunday, if they be 
also delivered on that day they cannot be enforced at law. 
But the mere signing of a deed on Sunday, which does not 
take effect until delivery and which is not delivered until a> 
secular day, will not affect the instrument’s validity.’ 
Where a promissory note is in fact made on Sunday, but 
is dated as of a secular day, it is valid in the hands of a 
bona fide holder without notice of the illegality, although 
the original payee could not have maintained an action 
upon it.*** 

There is an entire want of harmony in the decisions as to 
whether a contract entered into on a Sunday can be sub- 
sequently ratified. The logical view is that if such a con- 
tract be absolutely illegal and void it is incapable of 
subsequent ratification.*** Thus, in a Massachusetts case, it 
was held that the party defendant “‘could not ratify the 
illegal contract, because its want of validity did not depend 
in any degree upon his choice. The law annulled it, and 
there was no subject of ratification.’’*** 

The leading case sustaining the opposite view is a decision 
of the supreme court of Vermont, which held that “‘contracts 
made upon Sunday should be held an exception, in some 
sense, from the general class of contracts which are void for 
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illegality’’**’ and may, therefore, be affirmed.’*” The facts in 
many of the cases cited as supporting this view really 
amount to the formation of a newagreement. There can be 
no doubt but that the Sunday contract may be disregarded 
entirely and a new contract made on a subsequent secular 
day, which will be perfectly legal and enforceable.’** 


AGREEMENTS CONTRARY TO MORALITY 


48. Agreements in violation of morality and founded on 
considerations that are against sound morals are void.’ It 
is not every kind of agreement which may be classed as 
immoral that will be regarded as unenforceable in a court of 
law. All duties enjoined by divine law are not enforced, 
since the forms and modes of proceeding at law do not 
enable it to adjust every question of morals; a power of this 
kind would lead to persecution and oppression and would 
tend to impair freedom of opinion. That which is called 
immoral in a legal sense is that which “according to the 
common understanding of reasonable men would be a scandal 
for a court of justice to treat as lawful or indifferent.’’** 
The acts which fall within this category are in a general way 
obvious enough. Sexual immorality is the subject to which 
the rule has been applied in most cases, but the principle is 
by no means limited to offenses of this character. Contracts, 
for example, for printing immoral books have been held not 
enforceable.*” 


44. All contracts, whether under seal or not, to pay a 
certain sum on consideration of future illicit intercourse are 
utterly void.**? Past cohabitation is not an unlawful con- 
sideration; there may be circumstances under which a man 
might be under a moral obligation to provide for the 
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18787 Wis. 152 (1894). 1916 Montr. Supp. 178 (1890); 2 C. & P. 
18861 Mo. 335 (1875); Am. & Eng. Encyc. (Eng.) 163, 198 (1825). 
Law (1st Ed.), Vol. 24, p. 571; Bish. 19280 Me. 162 (1888); 55 E. C. L. (Eng.) 
Cont., Sec. 542. 483 (1846). 


1891 Story Eq. Jur., Sec. 296; 1 Story Cont., Sec. 670; Poll. Cont. (6th Ed.), p. 286, 


32 THE LAW OF CONTRACTS : § 12 


woman.’ But in this case the general rule applies, that a 
moral obligation is not a sufficient consideration to support 
a contract. A contract, therefore, made on no other con- 
sideration than past cohabitation is merely a voluntary agree- 
ment, or nudum pactum, incapable of enforcement unless 
under seal, where the seal may be said to import a con- 
sideration. Where such a contract has been executed, or the 
gift completed by an actual transfer of money or property, 
the court will not lend its aid to recover it.*** 


45. Any contract encouraging, or in furtherance of, 
sexual immorality is void; for example, a lease made with 
knowledge of the lessor that the house is rented for purposes 
of prostitution.*** So, also, it is held that a partnership 
formed for the purpose of letting apartments for the purpose 
of prostitution is illegal, and neither partner can maintain an 
action for an accounting against the other.*** 


46. Agreements of voluntary separation between husband 
and wife were originally regarded in the English courts, from 
the ecclesiastical point of view, as against sound morals and 
illegal. But this doctrine has long been abandoned and, 
although reluctantly at first, the courts have long recognized 
deeds of separation as contracts capable of being enforced at 
common law.**’ Contracts of this nature for the separate 
maintenance of the wife, through the intervention of a trus- 
tee, have received the sanction of the courts in England and 
in the United States for so long a period of time that the law 
on this subject must be considered as settled.*** But agree- 
ments providing for a future separation are wholly void.’ 


AGREEMENTS CONTRARY TO PUBLIC POLICY 
47, An agreement in contravention of sound public 
policy is void.” Public policy does not admit of a defini- 
tion and is not easily explained. It is a quantity that varies 
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with the habits, capacities, and opportunities of the public, 
and the usages of trade.” It is, however, laid down as a 
rule that wherever any contract conflicts with the morals of 
the time, and contravenes any established interest of society, 
it is void as being against public policy.” The power of 
courts to declare a contract void as against public policy is a 
very delicate and undefined power, and should be exercised 
only in cases free from doubt; prejudice to the public interest 
must clearly appear before a court is justified in pronouncing 
an agreement void on this account.’ 

Evidence of the public policy of a state is ordinarily 
sought in the constitution, statutes, and judicial decisions of 
the state.** The right of parties to contract freely and 
fairly cannot be denied upon the ground of an adverse pub- 
lic policy, unless it clearly appear that there be a recognized 
public policy touching the subject-matter which will be 
violated if the contract be enforced. As the relations of 
society from time to time become more complex, the 
doctrine of public policy must be extended to meet new 
conditions and, therefore, new applications of old principles 
are required. 

In the United States, it is said that there is a public policy 
of the nation applicable to all matters wherein the people 
at large are interested, including those committed to the 
control of the national government and coextensive with 
the boundaries of the union; there is, also, a state public 
policy adapted to the circumstances of the locality embraced 
within the boundaries of the state and applicable to all mat- 
ters within state control.** 


CONTRACTS AGAINST PUBLIC POLICY AS AFFECTING 
THE STATE 


48. External Relations.—At common law, trading 
with an enemy without the king’s license was illegal.** 
The presumed object of war being as much to cripple the 
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enemy’s commerce as to capture his property, a declaration 
of war imports a prohibition of commercial intercourse and 
correspondence with the inhabitants of the enemy’s country; 
such intercourse is illegal without the license of the 
crown.” In war, therefore, no commercial contract is con- 
sidered valid between enemies, citizens of the belligerent 
countries, at least so far as to give them a remedy in the 
courts of either government.’ Where there is an existing 
contract and war is declared, the effect is to suspend the 
contract during hostilities, unless the nature and object of 
the contract be inconsistent with suspension, in which case 
the effect is to dissolve the contract and discharge both 
parties from further performance.*” 

A contract cannot be enforced which has for its purpose 
the conduct of hostilities against a country with which the 
nation is at peace.” Such an agreement would clearly be a 
violation of the laws of neutrality.” While an agreement 
to violate the laws of a foreign country would seem, from 
the English decisions, to be unlawful, yet revenue laws are 
said to be an exception, although all the eminent writers 
strongly: disapprove of such a doctrine.’ 


49. Internal Relations.—Contracts prejudicial to the 
state in its internal relations are against public policy and 
illegal. These include (a) such as tend to interfere with or 
control the executive or legislative departments of the gov- 
ernment; (4) such as tend to the obstruction or perversion 
of the administration of the law; (c) such as tend to prevent 
the performance of those legal duties of individuals in which 
the public has an interest.’* 


50. All agreements for pecuniary considerations to con- 
trol the business operations of the government, or the regu- 
lar administration of justice, or the appointments to public 
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offices, or the ordinary course of legislation, are void as against 
public policy, without reference to the question whether 
improper means are contemplated or used in their execution. 
The law looks at the general tendency of such agreements, 
and it closes the door to temptation, by refusing them recogni- 
tion in any of the courts of the country.*” 

This principle has been asserted in a great variety of’ 
cases; for example, in cases relating to agreements for 
compensation to procure legislation have uniformly been 
held invalid, not so much because improper influences were 
contemplated as on account of the corrupting tendency of all 
such agreements.” ‘Legislation should be prompted solely 
from considerations of the public good, and the best means 
of advancing it. Whatever tends to divert the intention of 
legislators from their high duties, to mislead their judg- 
ment, or to substitute other motives for their conduct than 
the advancement of the public interests, must necessarily 
and directly tend to impair the integrity of our political 
institutions.’’*** 

All persons whose interests may in any way be affected by 
any public or private act of the legislature have an undoubted 
right to urge their claims, either in person or by counsel 
professing to act for them, before legislative committees as 
well as in courts of justice. But where persons act as counsel 
or agents, or in any representative capacity, they should 
honestly appear in their true character. Any attempt to 
deceive persons entrusted with the high functions of legis- 
lation by secret combinations, or by bringing into operation 
undue influence of any kind, have all:the injurious effects of 
a direct fraud on the public.*”” 

The same principle of public policy has been applied to 
render invalid all agreements and bargains to procure 
appointments to, or resignations from, public office. These 
offices are regarded as trusts held solely for the public good 
and should be conferred only from considerations of ability, 
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integrity, fidelity,-and fitness for the position. Agreements 
to procure, or traffic, in. such appointments are detrimental 
to the public service and inconsistent with sound morals and 
public policy. So, also, an agreement to divide the receipts 
of a public office with a rival candidate, and an agreement 
by a candidate for office to accept a smaller compensation 
than that provided by law, have been held contrary to 
public policy.?** 


51. Agreements upon pecuniary considerations, or the 
promise of them, to influence the conduct of officers charged 
with duties affecting public interests, or with duties of a 
fiduciary character to private parties, are against the policy 
of the state, which is to secure fidelity in the discharge of 
all duties.27° Agreements of that character introduce mer- 
cenary considerations to control the conduct of parties and 
are corrupt in their tendencies. As before stated, an assign- 
ment by a public officer of his official salary or fees is void, 
as being contrary to public policy.*” 

A contract to pay a public officer for doing his duty when 
he is required to do it without such payment, or to pay him 
a greater sum than contemplated by the laws of the govern- 
ment he is serving under, is void. But an officer may be 
remunerated for services not within the scope of his public 
duties and employment.?” 


52. All agreements relating to proceedings in the courts 
to control the regular administration of justice, or which 
may involve anything inconsistent with the full and impartial 
course of justice therein, are void. Nor is it necessary that 
actual fraud be shown; for a contract of this character is 
void, although the parties proceeded under it in good faith, 
the question being, not whether the public have, in fact, 
suffered any detriment, but whether the contract be such as 
might have been injurious to the public. The law looks to 
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the general tendency of, such contracts.” Agreements for 
the purpose of stifling criminal prosecutions come within this 
rule, since such proceedings are an abuse of criminal proc- 
ess and tend to impede the due course of public justice.’ 
A contract whereby an attorney, for a contingent fee, under- 
took to procure the settlement of a criminal charge is against 
public policy;*”’ and the same is true of contracts to procure — 
signatures and obtain a pardon from a governor for one 
convicted of a criminal offense and sentenced to punish- 
ment.*** An agreement with a stranger to an action to 
furnish evidence to substantiate a claim or defense for a 
compensation depending on the result of his efforts, is 
against public policy and void.**’ 

Agreements to refer matters to arbitration, while not void, 
were (and still are to a certain extent) regarded as against 
public policy, in so far as they tend to oust the jurisdiction 
of the court, and could not be set up as a bar to an ordinary 
action at law brought to determine the question in dispute, 
which it was agreed to refer.” Statutory provisions prevail 
now, in almost all jurisdictions, favoring arbitration. The 
parties have an undoubted right, if they wish, to make arbi- 
tration a condition precedent to any right of action arising 
avealilea: 


538. It is contrary to public policy to give encouragement 
to contracts that savor of mazntenance or champerty, upon the 
principle that no encouragement should be given to litiga- 
tion by the introduction of parties to enforce those rights 
which others are not disposed to enforce.** 


54. Maintenance is an officious intermeddling in a suit 
that no way belongs to one, by maintaining or assisting 
either party with money, or otherwise, to prosecute or defend 
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it." Champerty is:a bargain with the plaintiff or defendant 
to divide ‘the land or other matter sued for between them, if 
they prevail at law; whereupon the champertor is to carry 
on the party’s suit at his own expense.*** The distinction 
between the two is that where there is no agreement to 
divide the thing in suit the party intermeddling is guilty only 
of maintenance. 

Both maintenance and champerty are criminal offenses, 
both by common law and statute.’ Contracts, therefore, for 
the maintenance of suit, or for champerty, are illegal and 
void.*** In early times the law on this subject was enforced 
with extreme severity, and it is still strongly upheld in Eng- 
land and in many of the United States; in some states, 
it has met with only a partial or modified recognition.*”* 

In modern: times, the question of champerty in contracts 
arises chiefly in agreements between attorneys and clients 
as to contingent fees. In England, it has been held that an 
agreement with a solicitor to give a portion of the profits 
arising from the successful prosecution of a suit upon being 
indemnified against courts is champerty.’” 


55. In the United States, rules of different strictness 
prevail in the different states. In New York and Pennsyl- 
vania, an attorney may agree with his client to render pro- 
fessional services for a contingent fee.*** Such contracts 
are of common occurrence and, while their propriety has 
been vehemently debated, they are not illegal and, when 
fairly made, are enforced.**’ 

In Massachusetts, it is said ““where the right to compen- 
sation is not confined to an interest in the thing recovered, 
but gives a right of action against the party, though pledg- 
ing the avails of the suit, or a part of them, as security for 
payment, the agreement is not champerty.’’’* 
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Other states have held, practically, that, in order to taint a 
contract with champerty, the agreement between the attorney 
and client must provide, not only that the attorney shall 
have a part of the money or thing recovered, but that he 
must also, at his own expense, support and carry on the suit 
and take all the risks of the litigation.’ 


56. Although claims against the United States are not 
generally assignable, congress has, in some cases, permitted 
contracts to be made for the payment of attorneys prosecu- 
ting claims against the government by way of contingent fees 
to a limited amount, subject to the regulation of the court. 
Such contracts have been upheld on the ground that any 
other rule would work a hardship in cases of creditors of 
small means residing far from the seat of government, who 
can give neither money nor personal attention to securing 
their rights.**° 

A contract between an attorney and client, whereby the 
client agrees not to compromise or settle his claim, is void 
as tending to foster and encourage litigation.*** The policy 
of the law is not to discourage settlements and compromises 
of doubtful rights. 


57. Agreements that tend to prevent the performance of 
legal duties toward individuals, in which the public have 
interest, are also against public policy. In this class are 
contracts made by a father to deprive himself of the right to 
the custody of his child.** This right grows out of and 
depends on the duties which he owes to that child, and the law 
recognizes his right as a means of enforcing such duty.” 
But, while recognizing this rule, the court will take cogni- 
zance of the character and conduct of the parent, the welfare 
of the child being the prime consideration in questions of 
this character.*** 
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CONTRACTS AGAINST PUBLIC POLICY AFFECTING INDI- 
VIDUAL ACTION 

58. While, generally, the free action of individuals should 
be untrammeled by unreasonable restrictions, and every man 
permitted the utmost liberty in contracting, yet there are 
certain matters as to which this freedom is especially limited 
for the good of the public at large. Such are contracts in 
restraint of marriage and contracts in restraint of trade. 


59. Contracts Affecting Marriage.—A contract not 
to marry at all, or to marry no one unless it be a particular 
person, is a contract in restraint of marriage and is void.**° 
Such contracts are considered injurious to the general inter- 
ests of society, the policy of the law being to encourage 
entire freedom of choice in marriage.*** 

In the same manner, a marriage-brokerage contract, an 
agreement to negotiate a marriage for a compensation, is 
illegal and void.**” All such contracts are void upon con- 
sideration of public policy, “because they are a public 
mischief, as they have a tendency to cause matrimony to be 
contracted on mistaken principles, and they are relieved 
against as a general mischief, for the sake of the public.’’*** 


60. We have already discussed agreements for separa- 
tion and how far the courts will permit them to be sustained. 
A contract, however, the purpose of which is to facilitate 
the procuring of a divorce at the suit of either of the parties 
is contrary to the settled policy of the law and, therefore, 
void.” Marriage is more than a mere civil contract; itis a 
matter of state concern, and when the marital relation is- 
once created it cannot be dissolved by any agreement of the 
parties.**’ It can be dissolved only for the causes allowed 
by law, and any agreement having for its object the dissolu- 
tion of a marriage contract, or designed to promote and 
facilitate a divorce, is void, and no promise founded on such 
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an agreement will be enforced. An agreement for a collu- 
sive suit, or an agreement not to make a defense to an 
action for divorce, comes within the rule, no matter whether 
the original cause of action be well founded or not.’™ 

An agreement for the compromise of a divorce suit and 
the putting of an end to such an action is not against public 
policy, since it tends to restore peace between the husband 
and wife and a renewal of conjugal relations.” The law’ 
discountenances separations and favors the settlement ot 
controversies.”** Where a note was given to a trustee fora 
married woman by the husband, in consideration that she 
should return and live with him, it was held that the contract 
was not one that the court would recognize as valid.*** Had 
the consideration been an agreement not to prosecute pro- 
ceedings for a divorce, a different ruling might have been 
obtained.**® 


61. Contracts in Restraint of Trade.—An agree- 
ment in general or total restraint of trade is void. In 
England, from a very early period, this doctrine has been 
held, the courts apparently opposing all restrictions upon 
trade alike whether limited or unlimited.’ In the earliest 
reported case, where the action was on a bond conditioned 
that the defendant should not exercise his craft as a dyer for 
a limited period, the court held the obligation void, because 
the condition was against the common law.**’’ ‘The reasons 
for the rule are that such contracts injure the parties making 
them by diminishing their means of earning a livelihood, 
deprive the public of the services of men employed in 
capacities useful to the community, discourage industry and 
enterprise, prevent competition, and foster monopolies.*”* 

The doctrine extends to all branches of trade and all 
kinds of business and is still in force, although in deciding 
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what amounts to a general restraint there has been a 
gradual relaxation in the rule to suit developments of trade 
and to bring the same into conformity with modern ideas 
and views of public policy and of reasonableness.’ 


62. An agreement in partial restraint of trade, restrict- 
ing its exercise within reasonable limits, is valid.” As to 
what those limits are, which will be regarded as reasonable, ~ 
is one of the most difficult questions that the courts are 
called upon to decide. The older decisions hold that the 
restriction must be limited as to place or as to time. But 
the old hard-and-fast distinctions between general and 
partial restraints are very generally regarded as inapplicable 
to the altered conditions that now prevail. Thus, a cove- 
nant entered into in connection with the sale of the good- 
will of a particular business must be valid where the full 
benefit of the purchase cannot be otherwise secured to the 
purchaser. 

In the latest English decisions, the test applied to deter- 
mine whether the restraint is reasonable or not is to consider 
whether the restraint is such only as to afford a fair protec- 
tion to the interests of the party in favor of whom it is 
given, and not so large as to interfere with the interests of 
the public. Whatever restraint is larger than the necessary 
protection of the party can be of no benefit to either; it can 
only be oppressive and, if oppressive, it is, in the eye of the 
law, unreasonable.” 

In the United States, as in England, the changes in the 
methods of doing business and the increased freedom of 
communication that has come in recent years, have mate- 
rially modified the view to be taken of contracts in restraint 
of trade.**? While the general principle that agreements in 
restraint of trade are not favored is firmly established, yet 
the comparative ease with which one engaged in business 
can turn his energies to a new occupation, if he contract to 
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give up his old one, makes the hardship of such a contract 
much less for the individual than formerly, and the com- 
mercial opportunities that open the markets of the world to 
the merchants of every country leave little danger to the 
community from an agreement of an individual to cease to 
work in a particular field.’* 


63. The right to make reasonable contracts of this kind ’ 
in connection with the sale of the good-will of a business is 
well established, and the vendor will be bound by any cove- 
nant that is reasonably necessary for the fair protection and 
preservation of the good-will which is sold.*** In those cases 
in which such covenants have been held bad, they were 
deemed to go further than was reasonable to give full value 
to the property sold.*** ‘While it is justly urged that those 
rules which say that a given contract against public policy 
should not be arbitrarily extended so as to interfere with the 
freedom of contract, yet, in the instance of business of such 
a character that it presumably cannot be restrained to 
any extent whatever, without prejudice to the public interest, 
courts decline to enforce or sustain contracts imposing such 
restraint, however partial, because in contravention of 
public policy. .. . Public welfare is first considered, and 
if it be not involved, and the restraint upon one party be not 
greater than protection to the other party requires, the 
contract may be sustained.’’*** 


64. The test question in every case is whether or not a 
contract in restraint of trade exists which is injurious to the 
public interests. If it be injurious, it is void as against 
public policy. Courts will not stop to inquire as to the 
degree of injury inflicted.**’ It is enough to know that the 
natural tendency of such contracts is injurious. This rule is 
applied particularly in those cases where the natural effect 
of such a contract would be to create a monopoly. The 
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decisions are far from uniform, as the courts have, in the 
different cases, arrived at different conclusions as to whether, 
under the given circumstances, the contract were actually 
injurious to the public interests. 


65. A distinction has sometimes been made between 
those combinations which attempt to control the sale of the 
necessities of life or articles in daily consumption.** But, 
while a greater amount of disfavor is shown to such combi- 
nations, the doctrine is not limited to such cases, the true 
test, as said before, being the injury to the public interests.**° 
The law, as now understood, restrains no one from selling 
his property, nor does it compel any one to continue a 
business that he can sell, or finds it to his interest to 
abandon; much less to continue it for any time or in any 
particular place.’’® 


EFFECT OF ILLEGALITY 


66. Itis the general rule of law that no right of action 
can spring out of an illegal contract, and this rule applies 
whether the contract is illegal on the ground of positive law, 
morality, or public policy. The rule is expressed by the well- 
known maxim, ex furpi causa non oritur actio (no action arises 
out of an immoral consideration). Whenever the considera- 
tion that is the ground of promise, or the promise on which 
the consideration is based, is illegal, the contract is void.” 

There is, however, in this connection a distinction between 
entire and divisible contracts. Where the promise is made 
for one entire consideration, a part of which is fraudulent, 
immoral, or unlawful, and there has been no appointment 
made or means of appointment funrnished by the parties 
themselves, it is well settled that no action will lie on the 
promise. If the bad stipulations be not severable from the 
good, the whole fails.*” 


67. An indivisible promise founded upon two considera- 
tions, one of which is legal and the other illegal, will not be 
268 83 Tex. 650 (1892); 145 N. Y. 267 (1895). 271 Bro. Leg. Max. (7th Ed.), p. 556. 
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enforced.*7* Where, however, an agreement contains separate 
and distinct promises, by which a party is bound to do cer- 
tain acts, some of which are legal and others illegal, the con- 
sideration will support the legal promises;?* the illegality of 
those that are bad will not contaminate those that are good.?’§ 


68. Courts of justice will not enforce the execution of 
illegal contracts nor aid in the division of the profits of an ’ 
illegal transaction between associates; neither party, if in 
equal fault, can have assistance from a court of justice.” 
Where both are in equal fault, the condition of the defendant 
is the stronger. Hence, money paid in the execution of an 
illegal contract cannot, as a general rule, be recovered;?"”7 and 
so far as the contract is executory, a defendant, although in 
equal fault, may set up the illegality of the consideration as 
a defense. The true test for determining whether or not the 
plaintiff and the defendant were in equal fault is by consider- 
ing whether the plaintiff could make out his case otherwise 
than through the medium and by the aid of the illegal trans- 
action to which he was himself a party.?’° 

When the immediate object or consideration of an agree- 
ment is not unlawful, but the intention of one or both of the 
parties is to further an illegal purpose, then, if the unlawful 
intention be common to both parties, the agreement is void.?"* 
It is by no means an easy question to determine when the 
parties are in equal fault. The result of the English decisions 
is that, if the unlawful intention be entertained by one party 
with the knowledge of the other, the agreement is void. But, 
on the other hand, there are decisions to the effect that mere 
suspicion or knowledge only by a vendor that a purchaser 
intends to make an illegal use of the property is not a defense 
unless the vendor was implicated in the illegal design and 
sold the goods for this purpose.7*° It is difficult to draw the 
line between these extremes. 


27342 Neb. 818 (1894). 278 Whart. Cont., Sec. 340; L. R. 4 Q. B. 
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69. Where a contract is still executory, the illegal con- 
tract may be rescinded by either party, who may recover 
whatever consideration he has paid.*** The reason for 
this is, that the claim is not to enforce but to repudiate an 
illegal agreement. In such a case, there is said to be a locus 
penitentie (place of repentance); the wrong is not con- 
summated and the contract may be rescinded.**” 

There is a class of cases where the parties are not regarded 
as in equal fault and where relief has been afforded to the 
least guilty party when he appears to have acted under cir- 
cumstances of imposition, hardship, or undue influence, and 
especially where there is a necessity of supporting public 
interests, or a well-settled policy of the law, sometimes 
declared by statute and sometimes the outgrowth of deci- 
sions.”** This is particularly the case where a statute 
specifically imposes a penalty on one of the parties.’* 


7O. Where the original agreement is illegal, all subse- 
quent securities given for the prior illegal indebtedness are, 
as between the parties, tainted with the original illegality 
and void.** This does not apply to negotiable paper in the 
hands of an innocent holder for value without notice of the 
illegality.”*° 

Where there is nothing on the face of a contract to render 
it illegal it will be presumed legal until the contrary be 
shown,**” and where a contract is capable of two construc- 
tions, one legal and the other illegal, the one making it legal 
should be adopted, since it is not to be presumed that the 
parties to a contract intend to violate the law.*** Extrinsic 
evidence, however, is always admissible to show that an 
agreement is, in fact, an illegal one, or that the intention of 
the parties in entering into the agreement was to further an 
illegal object. The rule that forbids the introduction of 
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parol evidence to vary a written instrument does not extend 
to evidence offered to show that a contract was made in 
furtherance of objects forbidden by statute or of the general 
policy of the law.*” 


STATUTE OF FRAUDS | 


71. The English statute entitled ““An Act for Prevention 
of Frauds and Perjuries,’’ popularly known as the statute 
of frauds,’ has been an endless source of litigation.”” 
The act was designed to exclude oral testimony in certain 
classes of transactions, which it was thought should be 
supported by stronger evidence than mere verbal testimony 
of witnesses. The danger of fraud and perjury, and the 
risks of mistakes arising from the defective and imperfect 
recollection of witnesses, were the evils against which the 
provisions of the statute were directed.’ 

The statute in whole or part has been reenacted in the 
United States, but with so many variations in the different 
states as to render a decision in one jurisdiction almost use- 
less as a precedent in another. In all the courts its discus- 
sion has given rise to so many subtle distinctions, and there 
are so many questions arising out of it that are only par- 
tially settled, that a comprehensive view of the subject is 
almost impossible. The sections with which the law of con- 
tracts is chiefly concerned are here given: 

“Section 4.— No action shall be brought whereby to charge 
(1) any executor or administrator upon any special promise, 
to answer damage out of his own estate; (2) or whereby to 
charge the defendant upon any special promise to answer 
for the debt, default, or miscarriages of another person; 
(3) or to charge any person upon any agreement made upon 
consideration of marriage; (4) or upon any contract or sale 
of lands, tenements, or hereditaments, or any interest in or 
concerning them; (5) or upon any agreement that is not to 
be performed within the space of one year from the making 


28952 Kan. 139 (1893). 2929 Allen (Mass.) 8 \1864). 
290 Stat. 29 Car. II, c. 3 (1677). 
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thereof; (6) unless the agreement upon which such action 
shall be ‘brought, or some memorandum or note thereof, 
shall be in writing, and signed by the party to be charged 
therewith, or by some person thereunto by him lawfully 
authorized.’’** 

“Section 17.—No contract for the sale of any goods, 
wares, and merchandise for the price of ten pounds sterling, 
or upwards, shall be allowed to be good, except the buyer 
shall accept part of the goods so sold, and actually receive 
the same, or give something in earnest to bind the bar- 
gain, or in part payment, or that some note or memorandum 
in writing of the said bargain, be made and signed by the 
parties to be charged by such contract, or their agents there- 
unto lawfully authorized.’’*”* 

The effect of these sections is not to render the contracts 
within them void, still less illegal, but to render the kind of 
evidence required indispensable when it is sought to enforce 
the contract.””° Where the contract has been fully performed 
on both sides the position of the parties is fixed, and the 
obligations arising upon such performance remain unaffected 
by the statute.*** 

Since the statute of frauds affects the remedy on contracts 
otherwise valid, it has been held that where the contract is 
within the statute as enacted in the jurisdiction where the 
action is brought the action cannot be maintained, although 
the contract be valid and enforceable by the laws of the 
place where it was made.*’ But the contrary doctrine has 
been vigorously maintained in a number of decisions.’ 


72. Promises by Executors and Administrators. 
This clause was enacted to prevent executors and adminis- 
trators from being fraudulently held for the debts and 
liabilities of the estates upon which they were called to 
administer, and is closely allied with the next following 
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clause; the undertaking contemplated by it, like that con- 
templated in the next clause, is in the nature of a guaranty.’” 


73. Promises to Answer for the Debt, Default, or 
Miscarriage of Another. —The terms debt, default, or mis- 
carriage include every case in which one party can become 
liable to another in a civil action;**® but the liability must be 
a legal one capable of being enforced.*** The promise must 
be made directly to the creditor; a promise to the debtor to 
pay his debt and thereby relieve him from the payment of 
it himself is not within the statute.°”’ 

To bring a promise within the statute there must be a 
debt or default of a third person for which that third person 
continues liable. A promise to become liable independently 
of any one else is not within the statute. Thus, if two come 
to a shop, and one buy, and the other, to gain him credit, 
promise the seller “‘if he does not pay you, I will,” this is a 
collateral undertaking and void without writing by the 
statute of frauds. But if he say “let him have the goods, I 
will be your paymaster,”’ or “I will see you paid,” there is 
an undertaking as for himself, and he shall be intended to 
be the very buyer.*®* 


74. There is great difficulty in determining exactly what 
are original and what are collateral promises. On no ques- 
tion has there been a greater diversity and contrariety of 
judicial decision, and, in view of this conflict of authorities, 
it is difficult to formulate a general rule by which to 
determine in every case whether a promise relating to the 
liability of a third person be or be not within the statute. 
But it may be said generally that when the leading object 
of the promise or agreement is to become guarantor to the 
promisee for a debt for which a third party is and continues 
to be primarily liable, the agreement, whether made before, 
after, or at the time of, the promise of the principal, is 
within the statute and must be evidenced by writing. On 
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the other hand, whenever the main purpose and object of the 
promisor is not to answer for another, but to subserve some 
pecuniary or business purpose of his own, involving either 
a benefit to himself or damage to the other contracting 
party, his promise is not within the statute,’’* although it 
may be in form a promise to pay the debt of another and 
although the performance of it may incidentally have the 
effect of extinguishing that liability.°°° If the contract be 
such that it substantially transfers the debt to the promisor 
and in effect discharges the original liability, then it is not 
within the statute since it amounts to a new contract.*”® 

There is a hopeless conflict of authorities, produced 
largely by the conflicting English decisions, on the question 
as to whether or not a contract of indemnity is or is not 
within the statute. It is impossible to state any general 
rule and the student must examine the local decisions to 
arrive at any conclusion on this branch of the subject.*”’ 
The weight of authority seems to be in favor of the view 
that a promise of indemnity is an original rather than a 
collateral undertaking.*”* 


75. Promises in Consideration of Marriage. 
This clause of the statute is not in force in Pennsylvania, 
North Carolina, and Louisiana.**? In jurisdictions where it 
is in force, it applies to all contracts whereof marriage is 
the consideration, including settlements and antenuptial 
contracts made in view of marriage.**° But mutual promises 
of marriage, that is, a promise to marry in consideration 
of a similar promise by the other party, are not within the 
statute of frauds.** 


76. Contracts Concerning Lands. — This clause, 
with various modifications, has been adopted in all the states 
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except Pennsylvania.**? The consideration of this clause 
belongs properly to. the law of real estate. The words, 
however, have a wide operation and apply both to sales and 
exchanges.** The statute is as equally binding, in this 
respect, on courts of equity as of law.*" 

The chief conflicts upon this clause have arisen upon the 
meaning of the words “‘any interest in or concerning them,” ‘ 
particularly with reference to the sale of timber or crops.**® 
It has been very generally held that growing crops are per- 
sonalty and not within the statute, particularly crops pro- 
duced by labor,*** while natural growths have been held to be 
real estate. Assuming this distinction, there remains to be 
determined in each case what is the natural and what the 
artificial product. The most reasonable guide is to regard 
the question as one depending on the intention of the 
parties, as evidenced by their contract.*”” 


77. Contracts Not to Be Performed Within One 
Year.— This clause, which is not in force in Pennsylvania, 
North Carolina, and Louisiana,** means to include any 
agreement, which by a fair and reasonable interpretation of 
the terms used by the parties, and in view of all the circum- 
stances existing at the time, does not admit of its perform- 
ance, according to its language and intention, within a year 
from the time of its making.***° The statute applies only to 
contracts which by their terms ave not to be performed 
within a year and does not apply merely because they may 
not be performed within that time. In other words, to make 
a parol contract void for this reason, it must appear that it 
was the understanding of the parties that it was not to be 
performed within a year from the time it was made, or that 
performance within the year is clearly impossible.*” 

In England, the rule has been laid down that if all that is 
to be performed on one side is to be performed within one 
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year from the making of the contract, the statute does not 
apply, performance by one side within the year taking the 
case out of the statute.°** The doctrine has met with severe 
criticism, and indeed the question has generally arisen in 
cases where the contract has been fully executed on one side 
and the right to recover might have been placed on the 
ground of an implied promise to pay. The English rule 
has been sustained in the United States, particularly in 
the Western and Southern states;*”? on the other hand, it is 
rejected by Massachusetts,°* New York,*** and Vermont.*”* 


78. Contracts for the Sale of Goods, Wares, and 
Merchandise. —The seventeenth section of the statute of 
frauds, quoted above, applies to all contracts for the sale of 
goods of the value of ten pounds, or upwards. It has been 
reenacted in the United States by the different states, but 
with varied phraseology, the statutes differing particularly in 
the limit of price.*** The section is not in force in Pennsyl- 
vania. The statute applies not only to executed sales and 
contracts calling for immediate delivery of the goods, but 
also to executory contracts calling for future delivery.*”’ 

The mere circumstance that the article is not in existence 
at the time of the bargain will not prevent the application of 
the statute.°” There, however, is a distinction taken in 
many cases between the purchase of articles which the vendor 
regularly manufactures from time to time and has for sale in 
the ordinary course of his business, and those which are made 
to order from materials in his possession.**® On account of 
the infinite variety of contracts and the different views that 
have from time to time prevailed on the subject, the ques- 
tion is a difficult one.** 


79. The rule that now prevails in England and Canada 
seems to be that the court must look at the particular 
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contract to discover the intention of the parties. If the con- 
tract be such that, when carried out, it would result in the 
sale of a chattel, the party cannot sue for work and labor; 
but if the result of the contract be that the party has done 
work and labor which ends in nothing that can become the 
subject of a sale, the party cannot sue for goods sold and 
delivered.*** The value of the skill and labor as compared 
with the material supplied is not the criterion to be applied 
in such cases.°” 


80. The Massachusetts rule, which is the one most gen- 
erally followed in the United States, is: If the contract 
be substantially for the goods, it is within the statute, 
whether they be manufactured or not,*** but it is otherwise 
if the contract be to manufacture and deliver the goods by 
special order; that is, if the labor and skill of the seller be 
stipulated for and make part of the contract.*** A contract 
for the sale of articles then existing, or such as the vendor 
in the ordinary course of his business manufactures or 
procures for the general market, whether on hand at the 
time or not, is a contract for the sale of goods to which 
the statute applies. But, on the other hand, if the goods are 
to be manufactured especially for the purchaser and upon his 
special order, and not for the general market, the case is not 
within the statute.*” 


81. The New York rule is still different. In that state, 
it is held that an agreement for the sale of any commodity 
not in existence at the time of the agreement is not a 
contract of sale within the statute; but where the chattel is in 
existence, the contract is a sale, although work remains to be 
done upon it to adapt it to the uses of the purchaser.*** 


82. In England, shares of stock are held not within the 
scope of this section of the statute.” In the United States, 
the rule is otherwise and a sale of shares of stock in a 
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corporation is within the statute,*** which has been held, 
in some decisions, to include even promissory notes.** But 
an oral agreement for the sale of an interest in an invention is 
not within the statute.**° The words of the statute have never 
yet been extended beyond securities that are subjects of com- 
mon sale and barter, and have a visible and palpable form. 


83. As to the proviso that the sale shall be good where 
the buyer accepts and actually receives the goods, an author- 
ity says, “this provision is not complied with unless two 
things occur: The buyer must accept, and he must actually 
receive part of the goods, and the contract will not be good 
unless he does both.’’*** The question is generally one of 
fact as to whether under the circumstances the goods were 
actually received and accepted, which question is for the jury 
under the direction of the court as to what will, in law, 
amount to such within the terms of the statute.“** To con- 
stitute a delivery and acceptance, such as the statute requires, 
something more than mere words is necessary.*** Super- 
added to the language of the contract, there must be some 
act of the parties amounting to a transfer of the possession 
and an acceptance thereof by the buyer.*** By the decisions 
in the United States, there must be acts of such a character 
as to place the property unequivocally within the power and 
under the exclusive dominion of the buyer as absolute owner 
discharged of all lien for the price.*** 

An acceptance, however, sufficient to satisfy the statute, 
may be inferred from the acts of the buyer in exercising 
dominion over the goods as owner, although he may not be 
precluded from returning the same on the ground that they 
were of inferior quality.*** By the English decisions, there 
must be such a dealing with the goods as amounts to a recog- 
nition of the contract.**’ 
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Acceptance and receipt of a part only of the goods will 
satisfy the statute; and it is immaterial whether the part 
received be large or small.*** The acceptance of a sample of 
the goods will be sufficient, provided that by the terms of 
the sale the sample be treated as part of the bulk of the 
goods; where, however, the sample is only taken for inspec- 
tion and is not part of the goods bargained for, its accept- 
ance will not satisfy the statute.**° 

Where the goods are bulky, or so situated as to render 
immediate actual delivery inconvenient, a constructive 
delivery will be sufficient, provided the buyer have taken 
actual or constructive possession of them as owner.**’ The 
general rule is that it is for the jury to find, from all the facts 
and circumstance of the case, whether or not the acts of the 
purchaser amount to receipt and acceptance, and any acts, 
conduct, or declarations of the parties, indicative of ownership 
by the vendee, may be given in evidence for the purpose of 
showing the same.*™ 


84. Validity is given to a parol contract, within the 
seventeenth section of the statute, where the purchaser gives 
something in earnest to bind the bargain or in part pay- 
ment.*? Earnest is the giving of a pledge by one of the 
parties to signify the conclusion of a contract. The practice 
is one of great antiquity and general prevalence, but, like 
other ceremonial acts in the law, has fallen into disuse in 
modern times and the tendency is to regard the word as used 
in the statute of frauds, as for all practical purposes equiva- 
lent to part payment. Earnest must be money or money’s 
worth; in other words, something of value.** And it must 
be actually paid; mere “‘crossing the hand”’ is not sufficient.** 

As to part payment, the mere agreement to pay or credit 
a sum of money, without actual crediting or payment, is not 
sufficient to satisfy the statute; nor will a mere tender of a 
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sum be sufficient. The part payment required does not 
insist on' the actual passing of money from the vendee.** But 
it must be of value—money’s worth—and it must be agreed 
by both parties at the time that the value is then actually 
passed from the vendee to the vendor—that it is then a 
present payment. It is not enough for the parties to agree 
that it shall be applied as payment; that would be merely an 
agreement to pay. It must not rest in agreement—it must 
be paid down. The giving of a check is not absolute pay- 
ment, but, when received as such and afterwards paid, it 
becomes a valid payment as of the time when it was given.*”’ 


85. The Memorandum.—Both the fourth and seven- 
teenth sections of the statute of frauds require some memo- 
randum in writing of the bargain. The requirements of the 
two sections are in this particular substantially alike and 
may be considered together. 

In the first place, the statute relates to oral contracts only; 
written contracts are not affected by its provisions. The 
rules governing the memorandum of unwritten agreements 
required by the statute have no reference to written con- 
tracts. The note or memorandum of the oral contract, which 
the statute requires, is some writing authenticated by the 
signature of the party to be charged upon the contract, or of 
his agent, and containing, either in terms or by incorpora- 
tion of other writing referred to in it, a statement of the 
terms of the contract and the parties to it.°* 

The memorandum is not the contract, but merely written 
evidence of the contract. If there be in writing an admis- 
sion, by the party to be charged, of the bargain having been 
made, the requirement is satisfied. The memorandum may 
be sufficient, although very informal. A letter or series of 
letters,’ a receipt for money,** an account stated,*’ a bill 
of parcels, the bought-and-sold notes of a broker;**? in 
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fact, any note or memorandum in writing which furnishes 
evidence of a complete and practicable agreement is suffi- 
cient under the statute; but the memorandum must contain 
the essential terms of the contract expressed with such a 
degree of certainty that it may be understood without 
recourse to parol evidence.*** It must be signed before the 
action is brought.°* 


86. The memorandum should contain the name of the 
party with whom the contract is made, or a reference to him 
sufficient to identify him,*** and should be signed by the 
party to be charged or his authorized agent,*** and need only 
be signed by him. In cases of sales by auction, the entry of 
the purchaser’s name in the sales book completes the mem- 
orandum, if the sales book properly state the subject-matter 
and terms of sale.**’ The purchaser by bidding, according to 
the custom of auctions, constitutes the auctioneer his agent 
to sign his name.*** 

The place of the signature is wholly immaterial. It makes 
no difference in what part of the instrument the name of the 
party to be charged appears, if it be put there by him or by 
his authority. It may appear at the top, middle, or bottom 
of the note or memorandum.*** A signature by the party’s 
mark or initials is sufficient. So, too, a printed or stamped 
signature will do, if the printed name be adopted and recog- 
nized by the party as his.*” 

The signature may be by the agent, who may write his 
own name instead of his principal’s; but he must have 
authority to sign or his conduct must be ratified.*”* Neither 
party, however, can be the other’s agent to bind him for 
signing the memorandum;*” but brokers may bind both the 
buyer and seller between whom they complete a bargain by 
their bought-and-sold notes, where they correspond.*” 


363 Bro. St. Fr. (5th Ed.), Sec. 871. 36958 Md. 546 (1882). 


3649M. & W. (Eng.) 36 (1841). 3702M.&S. (Eng.) 286 (1814). 

36599 U.S. 100 (1878); 149 U.S. 481 (1892). 3719 Leigh (Va.) 387 (1838). 

366L, R.6Q. B. (Eng.) 720 (1871). 3725 B, & Ald. (Eng.) 333 (1822), 

3672 Cush. (Mass.) 355 (1848). 37376 Ala. 247 (1884); 6 Eng. L. & Eq. R. 
368L, R.9Q. B. (Eng.) 210 (1874). 286 (1851). 
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87. In England, it was decided in the leading case that 
the memorandum referred to in the fourth section of the 
statute of frauds must contain a statement of the considera- 
tion for the promise.** The word agreement, it was thought, 
was not satisfied unless there was a consideration, which 
ought, therefore, to be shown. This decision has been fol- 
lowed and accepted in England as unquestioned law. By 
statute, however, in a memorandum of guaranty, the consid- 
eration need not appear.°” 

In the United States, there has been a great diversity of 
opinion upon the doctrine, each state taking its own view of 
the matter. Massachusetts took the lead in opposition to 
this rule,*’® but it has received support in other jurisdic- 
tions.*’’” In many states, this is a matter of statutory regu- 
lation, some requiring a statement of the consideration and 
others providing that it need not be stated.*”* It is generally 
held, that the consideration is sufficiently expressed by the 
use of the words for value received.*”* 

Under the seventeenth section of the statute of frauds, 
the rule has not been laid down so broadly as in the leading 
case before mentioned. Where the contract of sale contains 
a stipulation as to price, the price agreed upon must appear 
in the memorandum, but, if no price be agreed upon, the 
memorandum may be silent on that subject.°** 


88. Where acontract within the statute has been put in 
writing and subsequently altered by parol agreement, the 
plaintiff in a suit on the contract cannot prove the modified 
agreement as engrafted upon the original contract.*** There 
is a conflict of decisions as to whether a defendant may, in 
an action on a contract within the statute, set up performance 
in accordance with a subsequent verbal agreement. The 
best authority is that he cannot.**”” 


3745 East (Eng.) 10 (1804). 380 Bro. St. Fr. (5th Ed.), Sec. 376. 


37519 & 20 Vict., c. 97. 38130 Vt. 616 (1858); 40 Minn. 196 (1889); 
37617 Mass, 122 (1821). 14 Pa, 308 (1850). 

37797 N. Y. 230 (1884). 38271, R. 10 C. P. (Eng.) 598 (1875); 69 
378 Stimson’s Am. Stat. Law, Sec. 4,142, Wis. 48 (1887). 


37934 Minn. 307 (1885). 
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While parol evidence is inadmissible to contradict or vary 
the terms of the memorandum, it is competent to show by 
oral evidence the situation of the parties and the surround- 
ing circumstances under which the agreement was made, in 
order to apply the contract to the subject-matter.** 

It is settled that when a person pays money or performs 
services for another upon a contract unenforceable under the 
statute of frauds, he may recover the money in an action 
for money paid or for services rendered.** But, in such 
cases, the suit is brought, not on the unenforceable contract, 
but on the implied promise. 


89. Equitable Relief Against the Effect of the 
Statute.—Courts of equity, while frequently affirming the 
doctrine that they are as much bound by the statute of 
frauds as courts of law, and while refusing to consider the 
mere moral wrong involved in repudiating such a contract, 
have nevertheless under their general equitable powers 
interfered in many cases where the statute was used by a 
party to cover the perpetration of actual fraud.*** 

Courts of equity have also intervened to enforce such a 
contract, notwithstanding the statute, where one of the 
parties has done acts in part performance of the contract in 
good faith, and where a refusal to complete the execution of 
the contract would result in the infliction of unjust and 
unconscientious injury and loss.*** 


383167 Mass. 426 (1897). 386 102 Mass. 24 (1869). 
384116 U.S. 491 (1886). 
#857 P, Wms. (Eng.) 620 (1720); and cases cited in Bro. St. Fr. (5th Ed.), Sec. 489. 


THE LAW OF CONTRACTS 


(PART 5) 


INTERPRETATION OF CONTRACTS 


1. Where there is a dispute as to the terms of a contract 
made by word of mouth, it is necessary in the first instance 
to ascertain what was said, and the circumstances under 
which the alleged contract wasformed. ‘These are questions 
of ‘fact to be determined by a jury.’ The same is true of a 
written agreement. It must first be proved according to the 
rules of evidence; when proved, its legal effect is a question 
of construction forthe court.? The construction of all written 
instruments belongs to the court alone, whose duty it is to 
construe all such instruments as soon as the true meaning 
of the words in which they are couched, and the surrounding 
circumstances, if any, have been ascertained as facts by the 
jury;* and it is the duty of the jury to take the construction 
from the court either absolutely, if there be no words of art 
or phrases used in commerce and no surrounding circum- 
stances to be ascertained, or conditionally, when these words 
or circumstances are necessarily referred to them.* 

Moreover, the obligation of a contract consists in its bind- 
ing force on the party who makes it. This depends on the 
laws in existence when it is made. These are necessarily 
implied in all contracts and form a part of them as the 
measure of the obligation assumed by one party and the 
right acquired by the other.’ 


1 Ans. Cont. (8th Ed)., p. 314. 48 M. & W. (Eng.) 806 (1841); 52 Fed. 


26 Fed. Rep. 856 (1881). Rep. 354 (1892); 82 N. C. 249 (1880). 
3165 Mass. 473 (1896). 52 How. (U.S.) 608 (1844). 
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GENERAL RULES OF CONSTRUCTION 


INTENTION OF PARTIES 

2. The most important rule of construction is that a 
contract is to be so interpreted, if possible, as to carry into 
effect the intention of the parties.° Greater regard is to be 
had to the clear intention of the parties than to any particular 
words which they may have used in the expression of their 
intent. But the parties are bound by the words they have 
used which are to be understood in their plain literal mean- 
ing; they are not suffered to plead ignorance of the effect 
of the language of their own agreement.’ Men will be taken 
to have meant precisely what they have said, unless from 
the whole tenor of the instrument a definite meaning can be 
collected which gives a broader interpretation to specific 
words than their literal meaning would bear.° 

A contract is to be understood by the language employed 
therein, not according to the views of its meaning enter- 
tained or alleged to have been entertained by one of the 
parties, the language of the contract being the best if not the 
only legitimate evidence of what the parties understood and 
intended.” And while the writing may be read in the light 
of surrounding circumstances to more perfectly ascertain the 
intention of the parties, it is, nevertheless, the visible 
expression of their meaning and is neither to be contradicted 
nor explained away.” 


3. Mode of Determining Intention.—As the main 
object of construction is to arrive at the intention of the 
parties, this intention is to be ascertained from the whole 
instrument, not from particular words and phrases without 
references to the context; and the instrument shall operate 
according to the intention, unless it be contrary to law.” 


616 Pet. (U. S.) 528 (1842). 10] Greenl. Ev., Sec. 277. 


7 Bish. Cont., Sec. 381; Ans. Cont. (8th 1111 Vt. 583 (1839). 
Ed.), p. 327; 67 Me. 163 (1878). 1214 Ad. & Ell. N. S. (Eng.) 891 (1850); 9 
8 Ans. Cont. (8th Ed.), p. 327. Pick. (Mass.) 422 (1830). 


943 Iowa 439 (1876); 58 Conn. 39 (1889). 
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making of the instrument, and the subsequent acts of 
the parties, are to be considered in determining the sense 
of the words used.** For when the language of a contract is 
ambiguous or susceptible of two meanings, the court will 
infer the intention of the parties from the circumstances 
attending the transaction, so far as they throw any light on 
the language used; and the manner in which the parties . 
have dealt with and treated the subject-matter, and the con- 
struction they have placed on the instrument with the actual 
or presumed knowledge or assent of each other, often have 
an important bearing on the subject.” 

Moreover, the courts will endeavor to give a reasonable 
construction to the agreement; and, therefore, in seeking for 
the intent of the parties, the fact that a construction con- 
tended for would make the contract unreasonable, and place 
one of the parties at the mercy of the other, may be prop- 
erly taken into consideration.” 

The construction of a contract should be, when possible, 
in favor of its legality.‘’ The law does not assume an inten- 
tion to violate the law, nor will an agreement be adjudged to 
be illegal where it is capable of a construction which will 
uphold it and make it valid.’* So, also, a contract should be 
construed in that sense in which it will have some effect, 
rather than in that sense in which it can have none, for the 
rule is that a contract should be supported and made effectual, 
rather than defeated, where this can be done by a fair and 
rational construction of the language used.” 


4. Another rule of the common law, originally applied 
to deeds, is that in cases of doubt, all instruments should be 
construed against the promisor or obligor, for the reason 
that the party who makes the instrument should take care to 
express his liability so as not to be bound beyond what it 
was his intention he should be.” 


13112 Pa, 442 (1886). 1911 Am. Dig. (Cent. Ed.), p. 726, and 
14107 U. S. 437 (1882). cases therein cited; Cowp. (Eng.) 
1589 Wis. 612 (1895). 714 (1777); 118 Ill. 17 (1886); 2 Pars. 
16166 N. Y. 77 (1901). Cont.,* p. 506. 

17163 N. Y. 437 (1900). 206 M. & W. (Eng.) 605 (1840). 


1886 N. Y. 384 (1881). 
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Grants of the sovereign are, however, an exception, being 
construed in his favor;”’ and, generally, contracts in favor of 
the public are to be construed liberally in its favor where 
the subject-matter concerns its interests.” A strict con- 
struction in favor of the sovereign is not applicable where 
the grant is not for valuable consideration; in such case, the 
rule of construction between the government and the subject 
is the same as between private grantors and grantees.” 

While the rule that a contract is to be construed most 
strongly against the promisor has been frequently applied, 
particularly in the case of insurance policies,” it is one that 
has not met with much favor, and is admittedly the last to 
be resorted to and is to be applied only where other means 
of interpretation fail. The modern and more reasonable 
practice is to give the langauge its just sense, and to search 
for the precise meaning—a meaning that is requisite to 
give due and fair effect to the contract, without adopting 
either the rule of a rigid or of an indulgent construction.” 


LANGUAGE OF THE INSTRUMENT 

5. In construing a contract, the words are to be taken in 
their plain, ordinary, and common acceptation,” unless they 
have, in respect to the subject-matter, as by the known usage 
of a trade or the like, acquired a peculiar sense distinct from 
the popular sense of the same words, or unless the context 
evidently point out that they must, in the particular 
instance and in order to effectuate the immediate intention 
of the parties to that contract, be understood in some other 
and peculiar sense.” 

The parties have a right to attach an unusual or arbitrary 
meaning to their words, but to accomplish such a purpose 
and to vary the common understanding, the meaning should 
be plain, unambiguous, and free from reasonable doubt.” 


216 B. & S. (Eng.) 283 (1865). 26 21 Ill. 570 (1859); 59 Vt. 139 (1887). 

222 B. & Ad. (Eng.) 792 (1831); 138 U.S. 27103 N. Y. 341 (1886); 1 Cliff. (U. S.) 55 
t (1890). (1858); 4 East (Eng.) 130 (1803); L. R. 

2893 N. Y. 129 (1883). (1895) 1 Q. B. Div. (Eng.) 749. 

24170 U.S. 144 (1897). 2842 Md. 498 (1875); 30 Cal. 344 (1866). 


252 Kent’s Comm.,* p. 557. 
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Words, however, which are purely technical or local, that is, 
not in familiar use, but employed only in a particular science 
or trade, may be interpreted according to their technical 
use,” unless the intention be apparent not to use the words 
in their technical sense, when the purpose of the makers 
of the instrument will control. This is true even where 
legal terms are used.” Legal terms should usually be given 
their definite legal signification, but the mere use of tech- 
nical words and phrases which have such a signification can- 
not be allowed to defeat the contrary intention of the parties, 
if that intention be manifest from the whole contract.” 

In construing a contract, every word and clause is to be 
taken into consideration and have an effect given to it, if 
possible.** Where there are two clauses apparently repug- 
nant, if they can be reconciled by any reasonable construc- 
tion, that construction must be given.** A word, not plainly 
inserted by accident or mistake, is never to be thrown out 
entirely, while there is a plain and natural construction which 
can be given to it, not manifestly destructive to the general 
intent of the sentence.** 

While it is highly desirable that contracts should be 
accurate in their langauge and conform to the rules of gram- 
mar, and while they will generally be construed according 
to the rules of grammar, the rule is not an absolute one. Inas- 
much as the first object of the court will be to give effect 
to the true purposes of the contract,’ mere verbal slips and 
grammatical inaccuracies will be corrected in the light of 
the manifest intention of the parties.** Effect will be given 
to the intent when properly ascertained, however clumsily 
the instrument is worded, regardless of a violation of the strict 
rules of grammatical construction.” 


6. The punctuation in a contract may be looked to for 
aid in ascertaining its true meaning, but the instrument may 


2942 Fed. Rep. 198 (1890); 165 Pa. 542 3390 N. Y. 430 (1882). 


(1895). 34133 Pa. 134 (1890), at p. 140. 
3057 U.S. App. 526 (1898). 35157 Ill. 605 (1895). 
3158 Fed. Rep. 437 (1893); 177 Pa. 387 %653 Minn. 42 (1893). 
(1896). 37 36 N. J. Law 432 (1872); 1 Wend. (N. Y.) 


3210 Pick. (Mass.) 228 (1830). 388 (1828); 48 Cal. 239 (1874). 
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be read and interpreted without such aid.** The want of 
proper punctuation has no more effect in vitiating a contract 
than bad grammar. ‘‘Punctuation is a most fallible standard 
by which to interpret a writing; it may be resorted to, when 
all other means fail; but the court will first take the instru- 
ment by its four corners, in order to ascertain its true mean- 
ing; if that be apparent on judicially inspecting the whole, 
the punctuation will not be suffered to change it.” 


7. Where an instrument is partly written and partly 
printed, it is held that the written parts shall have the 
greater weight, because it is presumed that greater atten- 
tion was given the written parts, the printed form being 
intended for general use without reference to particular 
objects and aims, while that which is written is supposed 
to be dictated by the particular purpose and intention of 
the contracting parties.*® But it is the duty of the court, 
in endeavoring to arrive at a proper interpretation, to 
examine the whole instrument and to strive to give some 
operation to each clause and to reconcile apparent discrep- 
ancies.**? It is not to be supposed that parties intended 
to insert in their contract provisions that are incompatible; 
and a construction that would lead to such results is to be 
avoided if possible.*’ 


SUMMARY 


8. The two rules pointed out by an authority, namely, 
(1) words are to be understood in their plain and literal 
meaning, and (2) an agreement should receive that con- 
struction which will best effectuate the intention of the 
parties to be collected from the whole of the agreement,** 
might seem to be in conflict. But the substantial result is 
that where the language is clear and unequivocal, the con- 
tract is to be interpreted by its own language, and courts are 
not at liberty to look at extrinsic circumstances surrounding 
the transaction, or elsewhere, for reasons to ascertain its 


——— 


38 33 Pa. 186 (1859). 4179 Ala. 63 (1885). 
3911 Pet. (U. S.) 41 (1837), by Baldwin, J. 4290 N. Y. 430 (1882). 
40L, R. 7Q. B. (Eng.) 580 (1872). 43 Ans. Cont. (8th Ed.), p. 327. 
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intent; the understanding of the parties must be deemed 
to be that which their own written agreement declares.** 
But where any doubt arises upon the true sense and meaning 
of the words themselves, or any difficulty as to their 
application under the surrounding circumstances, the real 
meaning of the language used must be investigated and 
ascertained.** To do this the court may put itself in the 
place of the contracting parties, and then, in view of all the 
facts and circumstances surrounding them at the time of 
the execution of the instrument, consider what they intended 
by the terms of their contract; and when the intention is 
manifest, it will control in the interpretation of the instru- 
ment regardless of inapt expressions and technical rules of 
construction.*® 


CUSTOM AND USAGE 


9. Customary incidents universally attaching to the 
subject-matter of the contract in the place where it was made 
are prima facie presumed to have been contemplated by the 
parties and impliedly annexed to the written stipulations. 
Evidence, therefore, may be given of a custom, or usage, of 
trade to explain or interpret the true intention of the parties, 
although not to negative, enlarge, or abridge the force of 
their express agreement.*” In commercial transactions, 
extrinsic evidence of custom and usage is admissible to 
annex incidents to written contracts in matters with 
respect to which they are silent.*° The same rule has also 
been applied to contracts in other transactions of life, in 
which known usages have been established and prevailed; 
and this has been done upon the presumption that, in 
such transactions, the parties did not mean to express in 
writing the whole of the contract by which they intended to 
be bound, but a contract with reference to those known 


usages.°” 
44161 N. Y. 1 (1899). 47 Add. Cont. (9th Ed.), p. 65; 61 Pa. 107 
459 Cl. & Fin. (Eng.) 355 (1842), at p. 566. (1869). 


4627 U. S. App. 364 (1894); 86 Fed. Rep. 481 H. &C. (Eng.) 123 (1862). 
235 (1898); 76 Fed. Rep. 909 (1896). 491M. & W. (Eng.) 466 (1836). 
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At common law, a custom was not an established one 
unless it were shown to have existed from time immemorial; 
but the word custom, so used, is in the sense of a local com- 
mon law, and has to do principally with the law of property; 
such, for example, is the custom of gavelkind. When, 
however, we speak of a custom of trade, the word is practi- 
cally synonymous with usage, and it is in this sense that the 
word is more frequently met with in the interpretation of 
contracts.” 


10. Usage of trade is a course of dealing; a mode of 
conducting transactions of a particular kind. It is proved 
by witnesses testifying to its existence and uniformity from 
their own knowledge obtained by observation of what is 
practiced by themselves and others in the trade to which it 
relates.”” 

The proper office of a usage or custom in trade is to 
ascertain and explain the meaning and intention of the parties 
to a contract, whether written or in parol, which could not be 
done without the aid of this extrinsic evidence. It does not 
go beyond this, and is used as a mode of interpretation on 
the theory that the parties knew of its existence and con- 
tracted in reference to it.** Where a contract is silent as to 
details, custom and usage may be resorted to for the purpose 
of supplying such details, provided the incidents sought 
to be imported into the contract be not inconsistent with its 
express terms.”* 

The true test of a commercial usage is its having existed 
a sufficient length of time to have become generally known, 
and to warrant a presumption that contracts are made in 
reference to it.” 

Usage is a fact to be proved, not a matter of opinion, and 
must be shown by those who have observed the method of 
transacting the particular kind of business as conducted by 


5023 Me. 90 (1843); 24 W. R. (Eng.) 603 52115 Mass. 514 (1874); 72 Miss. 371 (1894); 


(1876). 65 Conn. 302 (1894). 
S51Am, & Eng. Encyc. Law (lst Ed.), 5310 Wall. (U. S.) 383 (1870). 
Vol. 27, p. 701. 54 23 Ore. 319 (1892). 


55137 U.S. 30 (1890). 
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themselves and others. Asa general rule, knowledge of a 
usage must be brought home to the party who is to be 
affected by it,°’ and a proper ground for inferring knowledge 
of such a usage would be from a similar previous course of 
dealing relative to the subject-matter between the same 
parties.”° 

The generally accepted doctrine is that parties are pre-, 
sumed to contract with knowledge of and reference to a 
custom or usage that is universal, certain, notorious, and has 
long continued, pertaining to the subject of their agreement. 
But where the usage is special and confined to a particular 
business, trade, or locality, such presumption is not conclu- 
sive and may be rebutted by proof upon the part of one of 
the contracting parties that he was ignorant of the usage.” 


11. It is well settled that usage cannot be allowed to 
subvert the settled rules of law. If, therefore, on a given 
state of facts, the rights and liabilities of the parties to the 
contract be fixed by the general principles of law or by 
statute, they cannot be changed by any local custom of the 
place where the contract was made.°° 

Further, a custom or usage must not be unreasonable.” If 
a usage lead to consequences which are absurd or mis- 
chievous, a court of law will not enforce it, however well 
known; the presumption that it was intended to be adopted 
as part of the contract is repelled.** Proof of the existence 
of a general custom furnishes some reason why a court 
should not condemn it as unreasonable, except upon full 
inquiry and for good reasons; for, if it were unreasonable, it 
is not probable that prudent men would permit its con- 
tinuance.** ‘‘When a considerable number of men of 
business carry on one side of a particular business, they are 
apt to set up a custom which acts very much in favor of 


56139 Mass. 3899 (1885); 149 N. Y. 307 60113 Pa. 481 (1886). 


(1896). 61] Black. Comm. 77. 
5792 Pars. Cont., *p. 544. 6240 Allen (Mass.) 305 (1865); 50 Minn. 53 
58156 Mass. 331 (1892); 167 Pa. 382 (1892). 

(1895). 6314 Ill. App. 355 (1883). 


5949 N. Y. 464 (1872); 6 Fed. Rep. 581 (1881); 26 Fed. Rep. 642 (1886); 92 Iowa 371 
(1894); 54 Fed. Rep. 839 (1893); 35 Neb. 554 (1892). 
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their side of the business. So long as they do not infringe 
some fundamental principle of right and wrong, they may 
establish such a custom; but if, on dispute before a legal 
forum, it be found that they are endeavoring to enforce some 
rule of conduct, which is so entirely in favor of their side 
that it is fundamentally unjust to the other side, the courts 
have always determined that such a custom, if sought to be 
enforced against a person in fact ignorant of it, is unreason- 
able, contrary to law, and void.’’** 

Whether a usage be unreasonable or otherwise is a 
question of law for the court.*° A custom or usage cannot 
be set up to contradict the clear intention of the parties, or to 
vary the positive stipulations of a written contract. ‘An 
express contract is always admissible to supersede, or vary, 
or control a usage or custom; for the latter may always be 
waived at the will of the parties. But a written and express 
contract cannot be controlled, or varied, or contradicted by a 
usage or custom.’’*’ Indeed, it is said that the tendency to 
establish local and limited usages and customs in the con- 
tracts of parties has gone quite as far as sound policy can 
justify,*° and the tendency of courts of law is to apply the 
rules regulating the competency of usages to explain and 
interpret the language of written instruments with great 
strictness, and to guard more carefully against the danger of 
permitting extrinsic evidence to vary or control the words 
which the parties have deliberately adopted. 


WHAT LAW GOVERNS 


12. Where one or more of the parties to a contract enter 
into the same in a foreign country, or if the contract come 
into litigation before a foreign tribunal, what construction 
shall be given to it and the obligations it imposes? Where 
there is a conflict of laws, what law shall govern? This is a 


————————SSSSSSS 
64. R. 7 H.L. (Eng.) 802 (1875), at p. 672 Sumn. (U.S.) 567 (1837), by Justice 


818, by Brett, J. Story. 
85 4 Mich, 336 (1856); 87 Ill. 547 (1877). 6815 Wall. (U. S.) 573 (1872). 
66159 Mass. 522 (1893). 6910 Allen (Mass.) 305 (1865); 101 Ala. 


446 (1894): 17 R. I. 464 (1891). 
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subject of wide extent involving many difficult questions 
that are still unsettled. Its full trsatment constitutes the 
subject of private international law, and only a few of the 
more general rules will be briefly mentioned here.” 

The common law of England has left many of these ques- 
tions unsettled, but the expansion of commerce in modern 
times has given the subject great importance, especially in 
the United States, composed as it is of many sovereign com- 
monwealths, each legislating for itself alone. The most 
general maxim of international jurisprudence is that every 
nation possesses an exclusive sovereignty and jurisdiction 
within its own territory,”* with the consequent power to bind - 
directly all property, real or personal, within its territory, all 
persons resident within it, whether citizens or aliens, and all 
acts done within it. The extent of the recognition given 
to foreign laws depends entirely upon comity, of which every 
nation must be the final judge for itself.’ 

In connection with this subject there are four Latin phrases 
commonly used, namely: Lex loci contractus, the law of the 
place of the contract, that is, the law of the place where the 
contract was made; lex domucillz, the law of the domicil, for 
in law every person has a home, or domicil;’* lex loct ret sitae, 
the law of the place where a thing is situated; and lex fort, 
the law of the forum, that is, the law of the court or tribunal 
where a legal remedy is sought. 


13. Lex Loci Contactus.—The general rule is that 
contracts, as to their nature, validity, and interpretation, are 
to be governed by the law of the place where they were made, 
unless the contracting parties clearly appear to have had 
some other law in view.’ 

The parties to a contract are either the subjects of the 
power ruling at the place of the contract, or, as temporary 
residents, owe it a temporary allegiance. In either case, 
they must be understood as submitting to the law there 


70 Story Confl. L. 74 Black’s Law Dict. 
71 Ibid., p. 21, Sec. 18. 75 23 Pick. (Mass.) 170 (1839). 
72. R.6Q. B. (Eng.) 139, 155 (1870). 76129 U.S. 397 (1889). 


73See The Liw in General: Conflict of Laws. 
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prevailing and agreeing to its action upon their contract. It is 
immaterial that such agreement is not expressed in terms; 
it is equally an agreement, in fact presumed lawful, and a 
foreign court interpreting or enforcing it on any contrary 
rule defeats the intention of the parties as well as neglects 
to observe the recognized comity of nations.’ 

The validity of a contract, therefore, as regards the capac- 
ity of the parties, the formalities attending execution, and 
its interpretation, depends on the law of the place where it 
is made.7* An exception to this rule is that no state is bound 
to recognize or enforce any contract which is injurious to its 
own interests or to those of its own citizens, or which is in 
fraud of its laws, or opposed to its public or national institu- 
tions, although it may be valid by the laws of the place where 
it is made.7”” No community is obliged to permit comity to 
interfere with its domestic interests and policy.*° 


14. All contracts made in one country concerning real 
estate or immovable property situated in another country 
must be interpreted according to the law of the country 
where the property is situated.*t All authorities, both in 
England and in the United States, fully recognize the prin- 
ciple that real estate is exclusively subject to the lex loct ret 
sitae, and not to the lex loct contractus.*? The validity, as 
well as the form, of any instrument of transfer of real estate, 
whether by deed or will, is to be determined by the lex loci 
ret sttae.** 


15. There is often difficulty in determining just where a 
contract is made. Where a contract is the result of corre- 
spondence between parties in different countries, it is held 
that the place where the final assent is given by one party to 
the offer of the other is the place of contract. Thus, a 
contract of guaranty signed in Massachusetts and sent by 


773 Moo. P. C. Cas. N.S. (Eng.) 272, 290 802 Kent’s Comm. 457. 
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mail to Maine, and there accepted and acted on by a delivery 
of goods to a carrier for the purchaser, was held to have 
been made in Maine.** Questions of difficulty arise where a 
contract is made in one state to be performed or partially 
performed in another. Prima faczie such a contract is to be 
construed and enforced according to the Jex loci contractus, if 
no place of performance be designated expressly or impliedly, 
the law of the place where it was made governs.” But if 
from the terms or nature of the contract it appear that the 
parties expressly agreed upon performance in another state, 
then the court will look at the circumstances to ascertain 
by what law the parties intended the contract to be 
governed and will enforce the contract accordingly.*” Thus, 
if a sum be expressly made payable at a place other than 
where the contract was made, it would seem that the law of 
the place of payment or performance would apply, the funda- 
mental principle being admitted that in every forum a con- 
tract is to be interpreted by the law with a view to which it 
was made.” ‘“‘The law of the place can never be the rule 
where the transaction is entered into with an express view 
to the law of another country, as the rule by which it shall 
be interpreted.’”’*® This exception to the application of the 
lex loct is more embarrassed than any other branch of the 
subject by distinctions and jarring decisions.” 

In most cases, where a contract must be wholly performed 
abroad, the reasonable presumption may be that it is intended 
to be a foreign contract determined by foreign law; but this 
prima facie view is capable of being rebutted by the expressed 
or implied intention of the parties, as deduced from other 
circumstances.” Again, it may be that the contract is partly 
to be performed in one place and partly in another, in which 
case the only certain guide is to be found in applying sound 
ideas of business, convenience, and sense to the language 


85175 Mass. 374 (1878). 892 Burr. (Eng.) 1,077 (1766), by Lord 
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of the contract itself, with a view to discovering from it the 
true intention of the parties. 


16. Lex Fori.—Upon the principle of comity, and for 
the purpose of facilitating international intercourse, and 
within limits fixed by its own public policy, a civilized state 
is accustomed to give effect to a foreign law which by the 
act and will of the parties has become part of their agree- 
ment. But in doing so, the state, nevertheless, adheres to 
its own system of formal judicial procedure and remedies. 
Thus, the distinction is at once established between the law 
of the contract, which may be foreign, and the law of the pro- 
cedure and remedy, which must be domestic and local. In 
respect to the latter, the foreign law is rejected, but how and 
where to draw the line of precise classification is not always 
easy to determine.** 

The principle is that whatever relates merely to the remedy 
and constitutes part of the procedure is determined by the 
law of the forum, for matters of process must be uniform in 
the courts of the same country; but whatever goes to the sub- 
stance of the obligation and affects the rights of the parties, 
as growing out of the contract itself or inhering in it or 
attaching to it, is governed by the law of the contract. 

The law of the forum determines the form of the action, 
as to whether it shall be assumpsit, covenant, or debt.** It 
regulates all process, controls the admission of evidence, and 
prescribes the modes of proof by which the terms of the con- 
tract are made known to the court.** So, also, the proper 
matter of set-off must be determined by the laws of the state 
where the action is brought. 

In the same manner it has been held that a contract valid 
by the laws of the place where it was made, although not in 
writing, will not be enforced in the courts of a country where 
the statute of frauds requires a written memorandum.” The 


92Story Confl. L., Sec. 314. 96115 Mass. 304 (1874); 3 Cl. & Fin. 
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statute of limitations has also been held to belong merely to 
the lex fort, and, as a defense, is governed by the law of the 
forum, as being a matter of procedure.** A discharge of a 
contract by the law of the place where it is made is generally 
a discharge elsewhere,” but there are exceptions to the rule 
‘which every country enforces at its discretion, in accordance 
with its own public policy and the right and duty of self-pro- 
tection against unjust foreign legislation.” Under the con- 
stitution of the United States, prohibiting states from passing 
laws impairing the obligation of contracts, a discharge under 
the insolvent laws of the place where a contract was made 
will not operate as a discharge of a contract made with 
a citizen of another state not a party to the insolvency 
proceedings.*” 


17. The law of nations recognizes the right of disposi- 
tion as an essential incident of the ownership of personal 
property, and wherever such property is located, it is gen- 
erally agreed that the title to it follows the domicil of the 
owner.’*? A conveyance of it, valid according to the law 
of the place of contract, is ordinarily binding and effectual 
to pass title to personal property wherever situated.*”* 
This principle is applicable to voluntary assignments for 
the benefit of creditors, which is a personal right possessed 
by every owner of property, and is as operative upon per- 
sonal property situated in a foreign state as it is upon 
property located in the state where it is executed, unless 
repugnant to the positive law or declared policy of such 
foreign state.** But this principle does not apply to invol- 
untary transfers by process of law; the latter are generally 
held inoperative upon property not situated within the terri- 
tory over which the laws that make them, or compel the 
debtor to make them, have dominion.*”* 


982 Mas. (U. S.) 151 (1820); 44 N. H. 19258 Conn. 319 (1890). 


306 (1862). 103 58 Fed. Rep. 672 (1893). 
99106 U. S. 124 (1882). : 104 104 Pa. 381 (1883); 147 U.S. 476 (1892); 
100 Story Confl. L., Secs. 332, 337, 341. 96 N. Y. 248 (1884). 


10196 Vt. 698 (1854); 1 Wall. (U. S.) 223 1°52 Kent’s Comm., *p. 405. 
(1863); 128 U. S. 489 (1888). 


16 THE LAW OF CONTRACTS § 13 


DISCHARGE OF CONTRACTS 


18. A contract is discharged when the legal relations 
which it created have ceased to exist... The ways in which . 
the contractual tie may be loosed and the parties wholly 
freed from their rights and liabilities under the contract are, 
by mutual agreement; by operation of law; by performance; 
or, there may be a dveach of contract.’ 


BY AGREEMENT OF THE PARTIES 


WAIVER AND RESCISSION 

19. While a contract is still executory, the parties may, 
by mutual agreement, annul the same or abandon perform- 
ance thereof; they have the same right to unmake as they 
had originally to make the agreement.* To annul or set 
aside a contract fairly made requires the consent of both 
parties to it; there must be the same meeting of minds, 
the same agreement to modify or abandon it that was neces- 
sary to make it.* 

An agreement to abandon or terminate a contract may be 
evidenced by acts as well as by words. If the conduct of 
the parties be such as to show a mutual understanding that 
the contract is dissolved, the contract is destroyed, and all 
rights under it fall with it.° An executory written contract 
may be rescinded or abandoned by parol, and the agreement 
to rescind may be inferred from the acts and declarations 
of the parties, but such acts must be clear and unequivocal.°® 

Generaily, where one party to a contract assumes to 
renounce the contract, that is, by anticipation refuses to 
perform it, he thereby, so far as he is concerned, declares 


1Am. & Eng. Encyc. Law (1st Ed.), 4103 Ill. 115 (1882); 115 U. S. 29 (1885). 
Vol. 3, p. 889. 535 S. C. 610 (1891). 
2 Ans. Cont. (8th Ed.), p. 332. 694 Mo. 388 (1888). 
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his intention then and there to rescind.” The other party 
may elect to adopt such renunciation of it by so acting as, 
in effect, to declare that he, too, treats the contract as at an 
end;* or he may elect to keep it in force and hold the other 
party to the obligation.’ 

While the contract is executory, the mutual agreements of 
the parties to rescind it constitute a sufficient consideration - 
as to each for the rescission, but where the contract has been 
executed on one side, the obligation cannot be discharged 
except by performance, a formal release under seal, or an 
accord and satisfaction.*® So far as the contract remains 
executory and before breach, it may be annulled by agree- 
ment of all the parties; but when it has been broken and a 
right of action has accrued, the debt or damages can only 
be released for a consideration; and even so far as it remains 
executory, the agreement to annul on the one side may be 
taken as the consideration for the agreement to annul on the 
other side.” 


MODIFICATION 

20. The parties to a contract still executory may, by 
mutual agreement, discharge each other from the reciprocal 
obligations thereunder, and either modify or qualify the 
terms of the old agreement or substitute a new and different 
agreement in the place thereof.** The new agreement may 
expressly provide for an annulment of the original contract, 
or it may imply an annulment by the introduction of new 
terms clearly and positively inconsistent with the old.” 
While the contract is wholly executory and not performed in 
whole or in part by either side, the parties may, without a 
new consideration other than the mutual acquittance of each 
other from the old promise, substitute a new agreement.** 
The mutual unexecuted undertakings of the existing contract 


798 Pa. 541 (1881). 11149 Mass. 271 (1889); 9 R. I. 90 (1868). 
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are a sufficient consideration for the cancelation of such a 
contract and the substitution of a new one with different 
terms.** It will be immaterial if, for a moment, there be 
technically a breach by one of the parties, since by the new 
agreement both treat the old one as an existing contract, and 
mutually agree to rescind it and waive the breach.** Where, 
however, a contract has been fully executed, a subsequent 
modification, without a new consideration to support it, is a 
nudum pactum. 'Thus, an agreement to extend the time for 
the payment of a debt must be founded on a sufficient 
consideration.*’ 

A contract may also be discharged by the substitution of 
new parties for the old ones. This generally occurs where 
several parties, mutually indebted to each other, by agree- 
ment among themselves substitute one debt in the place of 
the other.** We have already referred to this subject as 
constituting a zovation.*® It is only necessary to say here 
that the agreement of all the parties is absolutely essential 
to complete the novation;*” that the general principles of 
consideration attach to the whole transaction and the original 
liability must be wholly extinguished, the new debtor con- 
tracting a new debt and the new creditor assuming the risk 
of the new debtor’s solvency.” 


21. Simple contracts, both written and unwritten, may 
be modified, changed, and rescinded by parol at any time 
after execution; but where the contract is such as is 
required by the statute of frauds to be in writing, the major- 
ity of the decisions are to the effect that it cannot be varied 
by parol,” although it may be shown to have been dis- 
charged by parol.** As in most questions arising on this 
statute the decisions are conflicting. 

At common law, a specialty could not be discharged or 
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modified by parol,” the rule being that “every contract ought 
to be dissolved by matter of as high a nature as that which 
first made it obligatory.”’** The rule in equity was different. 
The form of the new agreement was discharged and, under 
the recent blending of the jurisdiction of law and equity in 
England, and the right given by the modern rules of pro- 
cedure in the United States to interpose equitable defenses 
in legal actions, the common-law rule has lost its importance, ; 
and the ancient technical rule that a contract under seal 
could not be varied or discharged by a parol agreement is 
practically superseded.”’ 

In New York, the technical distinction between a satisfac- 
tion before or after breach seems to have been disregarded, 
and a new agreement by parol followed by actual performance 
of the substituted agreement, whether made and executed 
before or after breach, is treated as a good accord and satis- 
faction of the covenant.” So, also, a new agreement, 
although without performance, if based on a good consider- 
ation, will be a satisfaction if accepted as such.” 


SPECIAL PROVISION IN CONTRACT 


22. A contract may contain special provisions for its 
own discharge under such circumstances as may be agreed 
upon by the parties.** Thus, it may be agreed that the non- 
fulfilment of a condition precedent, or the occurrence of a 
condition subsequent, or the exercise of an option to deter- 
mine the contract, shall discharge the parties from all further 
liability. A common illustration is the case of the purchase 
of a horse, where the buyer pays the price but stipulates 
that, after a reasonable trial, if he should not be satisfied 
with the animal he may return him and receive the price 
paid.** Other illustrations are the case of a bailment of 
goods with the right to purchase in the bailee,” a bail- 
ment with the right to retain title to the chattel in the bailor 
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until certain instalments of money are paid, and with the 
right in the bailor to retake the chattel if default be made in 
the payments.** So, also, provisions are generally inserted 
in insurance policies that the policy shall be void if, without 
the company’s consent, the insured shall cause an increase 
in the risk.** 

The parties may expressly stipulate in advance upon what 
contingency either party may be absolved from his obliga- 
tion to perform; for example, in the familiar case of a 
contract with a strike clause, where there is an express 
exemption from liability to perform in case of a strike on the 
part of the employes of one of the contracting parties;** and 
in the excepted risks of a charter party, where the carrier is 
exonerated from liability from loss or damage resulting from 
perils of the sea.*® 


RELEASE 


23. A release is the act or writing by which some claim 
or interest is surrendered to another person.*” The term 
properly applies to the discharge of a claim, or a right of 
action arising from a breach of contract by formal consent 
or dispensation of the promisee.** While not strictly appli- 
cable to a discharge by agreement before breach, it is 
considered here for convenience, before treating of the 
subject of breach of contract itself. 

A technical release, in order to be self-sustaining, should 
be under seal, and, if it be so, no consideration is necessary, 
the seal importing a consideration.*® Where the release is not 
under seal, then a consideration must be shown to support 
it, otherwise it will be treated as a mere nudum pactum.*° 


24. No particular form of words is necessary to consti- 
tute a release;** any words which sufficiently denote the 
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intention of one party to renounce and discharge his claim 
or demand will operate as a release, though it is best to 
make use of the customary words vemdse, release, quitclaim, 
renounce, and acqgutt. 


25. An intention to release may sometimes be inferred 
from an unequivocal act of the creditor, such as the wilful 
destruction of the evidence of indebtedness,‘ or the delivery 
of the same to the debtor with intent thereby to cancel and 
discharge the debt.** But a mere promise, waiver, or volun- 
tary declaration by a creditor of an intention to release a 
debtor will not amount to an actual release, unless accom- 
panied by some act which amounts to a release at law.‘ 

A general covenant not to sue at any time amounts to a 
release, but where the covenant is merely not to sue for a 
limited time, or not to sue one of several joint debtors, it 
cannot be pleaded as a defense in an action on the obliga- 
tion, although the covenantee may have his remedy by an 
action on the covenant.** 


26. A general release is a release of all demands and 
is the best release one can have, for by it every known 
cause of action existing at the release is taken away.** But 
a general release no longer has the extensive operation 
which it had by the ancient law, and, though a release be 
general in its terms, the court will limit its operations to 
the matters clearly contemplated by the parties at the time 
of the execution, and it may be limited in its effect by its 
recitals.*7 But where the release is general in its terms, 
and there is no limitation by way of recitals or otherwise, 
the releasor may not prove an exception by parol;** the 
instrument itself is the only competent evidence of the 
agreement of the parties, unless avoided for fraud, mistake, 
duress, or some like cause.* 
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The general rule is that a technical release of one joint, 
or a joint and several, obligor is a release of all,*° and was 
at one time strictly enforced. But the weight of authority 
now is in favor of giving effect to the intention of the 
parties only, and, if the instrument be so drawn as to show 
a contrary intention, it will not be permitted to have the 
effect of a technical release, but will be construed as only 
an agreement not to charge the party to whom the release 
is given. In such a case, it has no greater effect than a 
covenant not to sue, which is not technically a release, and, 
when given to one of several joint debtors, is not construed 
as a release of the others,” so that, as already stated, the 
remedy of a party to whom such an agreement is given, 
and who is afterwards sued, is by action on the covenant. 


ACCORD AND SATISFACTION 


27. An accord, in the case of contracts, is an agree- 
ment by which the creditor agrees to accept some other 
thing in lieu of that which is contracted or promised to be 
done, and, when this agreement is fully executed, it becomes 
what is technically known as an accord and satisfaction.” 

If, before action, the defendant deliver to the plaintiff, 
and the plaintiff accept from the defendant, either money 
or chattels, or securities for money, in satisfaction and 
discharge of the debt or cause of action, that is a good 
answer to an action for the debt or for damages for a breach 
of contract,°* whether the original contract were a simple 
contract or one under seal.“ 


28. To constitute a perfect accord and satisfaction, it is 
essential, (1) that the accord be founded on a valuable con- 
sideration; (2) that it be accepted in satisfaction by the 
creditor; and (3) that it be completely executed by the 
debtor.** 
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An accord executory without performance is no discharge; 
so, also, mere tender of performance or partial performance 
of the new agreement is not sufficient.*® As the rule is 
generally stated, accord without satisfaction is no defense.*’ 

The rule, however, that a mere promise is not sufficient 
to constitute an accord and satisfaction, is subject to the 
qualification, that, where the parties expressly agree that 
the new promise shall itself be a satisfaction of the prior 
debt or duty and the new agreement is based upon a suffi- 
cient consideration and is accepted in satisfaction, then it 
operates as such and bars the action.** But it must be 
shown that it was the intention to accept the new promise in 
satisfaction of the prior obligation, and, where the perform- 
ance of the new promise is the thing to be received in 
satisfaction, then, until performance, there is no complete 
accord and the original obligation remains undischarged.*° 


29. As to the consideration necessary to sustain an 
accord and satisfaction, the ordinary rules as to what con- 
stitutes a valuable consideration apply —a subject previously 
considered.*° ‘The most important rule in this connection is 
that the payment of a sum less than the amount of a 
liquidated debt cannot be made an accord and satisfaction 
of the whole debt,** a doctrine which rests on a very 
early decision,*® and which, notwithstanding much adverse 
criticism, has been steadily maintained—a notable demon- 
stration of the rule of stave decisis (to abide by former 
precedents). While, however, the rule is that a creditor 
cannot bind himself by a simple agreement (as distinguished 
from a release under seal) to accept a smaller sum in lieu 
of an ascertained debt of larger amount, such an agreement 
being xudum pactum,* yet, if there be any benefit, or legal 
possibility of benefit, to the creditor thrown in, that addi- 
tional weight will turn the scale and render the consideration 
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sufficient to support the agreement.** The rule does not 
apply where the claim is unliquidated and payment is made 
by way of compromise or settlement, or where the payment 
is made not in money but in property, no matter of what 
intrinsic value, or where the payment is made by one not 
the debtor but a stranger under no obligation to pay the 
debt,** or where the debtor undertakes to pay at an earlier 
date or different place than required by the original obliga- 
tion. In fact, whenever a new duty is undertaken by the 
debtor, which is, or may be, burdensome to him or beneficial 
to the creditor, a new consideration arises out of such under- 
taking and sustains the agreement with the creditor.” 


30. A composition agreement, by which a number 
of creditors agree to accept less than the full amount of 
their respective debts in satisfaction thereof, will, if carried 
into effect by the debtor, amount to a good accord and 
satisfaction.*” The agreement by the respective creditors, 
each to give up a part of his claim, is a sufficient consider- 
ation. Every composition deed is in spirit, if not in its 
terms, an agreement between the creditors themselves as 
well as between them and the debtor. But such a compo- 
sition agreement cannot be made by a debtor with one 
creditor alone.** ‘The debtor is not discharged until he pays 
the composition; until performed, the agreement is merely 
an accord executory.” 

An accord and satisfaction by one or more of several 
joint creditors is effectual as to all when there is such 
a unity of interest as to require a joinder of all in a 
personal action for the recovery of the demand.” An 
accord and satisfaction between a creditor and one of a 
number of joint, or joint and several, debtors, may have 


64124 N.Y. 164 (1891); 156 Mass. 19 (1892); 6625 Fed. Rep. 398 (1885); 11 W. N. Cas. 


L. R. 9 Q. B. Div. (Eng.) 37 (1882), (Pa.) 389 (1882); 26 Conn. 392 (1857). 
quoting note to 1 Sm. Lead. Cas., 67142 N. Y. 404 (1894). 
p. 366 (8th Ed.). 68100 Mass. 249 (1868). 


652 Metc. (Mass.) 283 (1841); 43 Conn. 69L. R. 7 Ch. App. (Eng.) 723 (1872). 
455 (1876); 99 Mich. 247 (1894); 148 7°140 Mass. 549 (1886); 134 N. Y. 409 
N. Y. 326 (1896); 25 Ore. 336 (1894); (1892); 22 Q. B. Div. (Eng.) 537 (1889). 
53 Minn. 88 (1893). 


$13 THE LAW OF CONTRACTS 25 


the effect of discharging all,” but, as in the case of a release, 
the tendency of the decisions is not to give a stronger effect 
to such an agreement than was clearly intended by the 
parties. Generally, nothing short of a full and technical 
release will be permitted to have such an effect.” 


BY OPERATION OF LAW 


MERGER 


31. Contracts are said to be discharged by operation 
of law in the cases of merger, alteration, and bankruptcy.”* It 
is a general rule of law that, if the parties to an agreement 
afterwards put their contract in the form of a higher security 
than that originally adopted, the lower security becomes 
merged in and extinguished by the higher.“ “It is a rule 
too firmly rooted in justice and honesty to be easily eradi- 
cated from any system of wise laws, that all negotiations, 
all conversations, all oral promises, all verbal agreements 
are forever merged in, superseded and extinguished by, the 
sealed instrument which is the final outcome and result of 
the bargaining of the parties.’’” 


82. The rules governing the process of merger are 
thus summarized by an authority: (a) The two securities 
must be different in their legal operation, the one of ahigher 
efficacy than the other. A second security taken in addition 
to one similar in character will not affect its validity, unless 
there be discharge by substituted agreement. (4) The sub- 
ject-matter of the two securities must be identical. (c) The 
parties must be the same.” 

So, also, if there be a breach of contract, or any other cause 


714 Ad. & Ell. (Eng.) 675 (1836); 7 Cow. 75148 Pa. 503 (1892), at p. 506 by Thayer, 
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of action by one against another, and judgment be recovered 
in a court of record, the judgment is a bar to the original cause 
of action, which is changed into a matter of record.” As 
the latter is of higher nature, the inferior remedy is 
merged in the higher.”* But no right or claim, other than 
that actually involved and determined, is thus merged in the 
judgment.” 


ALTERATION 


33. The alteration of a contract in writing, whether 
under seal or not, after its execution, will, under certain cir- 
cumstances, discharge the contract.*® To have this effect the 
alteration must be in a material part of the instrument;** it 
must be made by a party, or by a stranger while the docu- 
ment is in the possession of the party, and for his benefit; 
it must be an intentional alteration and made without the 
consent of the other party.* 

While an unexplained alteration prima facie vitiates the 
instrument, it will not have the effect of totally discharging 
the obligation, if innocently made without any improper 
motive. The decisions in the United States are, like the 
English cases, inclined to regard an alteration by a stranger, 
without the knowledge of the party benefited, as merely a 
spoliation and not as totally destroying the effect of the 
instrument.* 


BANKRUPTCY 


34. An adjudication in bankruptcy operates as an 
assignment of the property and choses in action of the bank- 
rupt to his trustee in bankruptcy for the benefit of his cred- 
itors, and an order of discharge in bankruptcy releases the 
bankrupt from all provable debts.** 


7713 M. & W. (Eng.) 494 (1884). 


786 Wail. (U. S.) 231 (1867); 151 Mass. 


386 (1890). 


7994 U.S. 606 (1876); 99 U S. 261 (1878). 
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816 Wall. (U. S.) 80 (1867). 


8213 M. & W. (Eng.) 342 (1844); L. R. 10 
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83101 Ala. 205 (1893); 81 Me. 44 (1888); 168 
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BY PERFORMANCE 


SUFFICIENCY OF PERFORMANCE 


35. Where the parties to a contract have performed all 
their reciprocal obligations according to the terms of their 
agreement, the contract is discharged. 

It is obvious that parties entering into agreements must 
perform them according to their legal effect, and, if they 
charge themselves with obligations possible to be per- 
formed, they must make them good unless performance be 
rendered impossible by the act of God, the law, or the other 
party to the contract. Unforeseen difficulties, however 
great, are no excuse.** Against such results they must 
guard themselves by provisions in the contract. At the 
same time a merely literal performance of an agreement may 
fail to meet its true purpose. The general rule is that the 
performance must be such as is required by the true spirit 
and meaning of the contract and the intention of the parties 
as expressed therein.** Performance need not in all cases 
be literal and exact. It is sufficient if the party bound to 
perform, acting in good faith and intending and attempting 
to perform his contract, do so substantially; then he may 
recover, notwithstanding slight or trivial defects in perform- 
ance for which compensation can be made by an allowance 
to the other party.*’ 

The difficulty of adhering in all instances to the literal 
performance of a contract is illustrated by the case where 
one party agrees to perform a contract to the satisfaction of 
the other. It is declared by some authorities that it is not 
a compliance with such a contract to prove that the promisee 
should have been satisfied, particularly where the subject- 
matter involves questions of taste, fancy, interest, or per- 
sonal satisfaction and judgment, such as the making of a suit 
of clothes, or the painting of a portrait; although, in con- 
tracts for work and labor to be performed in an ordinary 


852 Wall. (U. S.) 1 (1864); 16 Me. 164 862 Pars. Cont.,* p. 656. 
(1839); 20 Johns. (N. Y.) 130 (1822). 8788 N. Y. 648 (1882), at p. 650. 
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business, the courts are inclined to construe such stipula- 
tion as agreements to do the thing in such a way as should 
reasonably satisfy the promisee, and that an obligation must 
be made in good faith after trial and not as a result of mere 
caprice.*° 

A vendor of goods does not comply with his contract by 
the tender or delivery of either more or less than the exact 
quantity contracted for or by sending the goods sold mixed 
with other goods.** The supreme court of the United States 
has said that the seller is bound to deliver the quantity 
stipulated and has no right, either to compel the buyer to 
accept a less quantity, or to refuse him to select a part out 
of a greater quantity; and, when the goods are to be shipped 
in certain proportions monthly, the seller’s failure to ship 
the required quantity in the first month gives the buyer the 
same right to rescind the whole contract that he would have 
had if it had been agreed that all the goods should be 
delivered at once.” 


386. No principle of the common law has been better 
established or more often affirmed, both in the United 
States and England, than that in sales of personal property, 
in the absence of express warranty, where the buyer has an 
opportunity to inspect the commodity, and the seller is 
guilty of no fraud and is neither the manufacturer nor the 
grower of the article he sells, the maxim caveat emptor 
applies; there is no warranty of the quality of the goods and 
the purchaser buys at his own risk.** But where a manu- 
facturer of an article sells it for a particular purpose, the 
purchaser making known to him at the time the purpose 
for which he buys it, the seller thereby warrants it reason- 
ably fit and proper for the purpose for which it is sold 
and bought.” It is also a general rule that where goods 


88108 Pa. 201 (1885); 163 N. Y. 404 (1900); 99115 U. S. 188 (1885), at p. 204. 


113 Mass, 136 (1873); 39 Mich. 49 (1878); 9110 Wall. (U. S.) 383 (1870). 
101 N. Y. 887 (1886); 149 Mass. 284 92110 U. S. 108 (1883). 
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are sold by description, the seller must deliver goods of 
the kind and quality contracted for, or else the buyer 
may refuse to accept them; and it is further generally 
implied that the goods are of such a quality as to be 
merchantable.”* 


37. Where the quantity to be delivered is stated in the 
contract with the addition of such qualifying terms as about, 
or more or less, the question may arise as to what may con- 
stitute performance.” ‘To govern such cases, the United 
States supreme court has laid down the following rules: 
(1) Where a contract is made to sell or furnish certain 
goods identified by reference to independent circumstances, 
such as an entire lot deposited in a certain warehouse, or all 
that may be manufactured by the vendor in a certain estab- 
lishment, or that may be shipped by his agent or corre- 
spondent in certain vessels, and the quantity is named with 
the qualification of “‘about,’’ or ‘“more or less,’’ or words of 
like import, the contract applies to the specific lot; and the 
naming of the quantity is not regarded as in the nature of a 
warranty, but only as an estimate of the probable amount, in 
reference to which good faith is all that is required of the 
party making it. (2) When no such independent circumstances 
are referred to, and the engagement is to furnish goods of a 
certain quality or character to a certain amount, the quantity 
specified is material, and governs the contract. The addition 
of the qualifying words ‘‘about,’’ “more or less,” and the 
like, in such cases, is only for the purpose of provid- 
ing against accidental variations arising from slight and 
unimportant excesses and deficiencies in number, measure, 
or weight. (3) But, if the qualifying words be supplemented 
by other stipulations or conditions, which give them a 
broader scope or a more extended significance, then the 
contract is to be governed by such added stipulations and 
conditions.” 


93 Leake Cont. (3d Ed.), p. 714; 167 N. Y. 942 Benj. Sales (6th Am. Ed.), Sec. 1,034. 
48 (1901); 24 Q. B. Div. (Eng.) 650 9596 U.S. 168 (1877), at p. 171, by Justice 
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SUBSTANTIAL PERFORMANCE 


88. Generally, an entire contract must be performed in 
all its parts by him who claims counter performance from the 
other contracting parties, and, if there be a failure in any 
particular, no recovery can be had.’ In the case of mutual 
promises, that is, where two acts are to be done concurrently 
by parties under a contract, the obligation on the part of each 
is dependent on that of the other, and the act of each is done 
upon the implied condition of performance by the other.” 
A rigid adherence to this rule, in all cases, would inflict 
injustice, particularly where the contract is in form entire 
but embraces a variety of acts more or less essential to the 
whole performance. Where a party, acting honestly and 
intending to fulfil his contract, performs it substantially, but 
fails in some comparatively unimportant particulars, the 
other party will not be permitted to enjoy the fruits of such 
imperfect performance without paying a fair compensation 
according to the contract, receiving a credit for any loss or 
inconvenience suffered.” 

When a special contract has not been fully performed, but 
the plaintiff (the party seeking to recover) has in good faith 
done what he believed to be a compliance with the contract, 
and has thus rendered a benefit to the other party (the 
defendant), he can recover the value of his services, not 
exceeding the contract price, after deducting the damages 
which the defendant has sustained by the breach of the stip- 
ulations of the contract.*® For, if the part which he agreed 
to perform and did not perform were of slight importance, it 
is not a condition precedent to recovery. 


39. There is a distinction which must be particularly 
remembered between cases where the deviation from the 
literal contract is so slight as to amount in fact to substantial 
performance by the promisor, and those where there is an 


965 S. Dak. 352 (1894). 997 Pick. (Mass.) 180 (1828); 141 Mass. 
8721 Fed. Rep. 352 (1884). 25 (1886). 
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admitted breach which precludes a recovery on the contract 
itself, but where the performance has proved of some value 
to the other party and a recovery is allowed on a quantum 
merutt (as much as the party deserved) .'” 

Whether or not there have been a substantial performance 
of a contract is a question of fact.** As recently declared 
judicially, ““substantial performance is performance except as 
to unsubstantial omissions with compensation therefor.’’?” 
He who relies upon substantial, as contrasted with complete, 
performance must prove the expense of supplying the omis- 
sions, or he fails in his proof, for he cannot recover for full 
performance when a part of the contract is still unper- 
formed.*** The doctrine of substantial performance neces- 
sarily includes compensation for all defects which are not so 
slight and insignificant as to be safely overlooked.*** When 
the plaintiff shows that he performed his contract, he is 
entitled to judgment for the contract price; but when he 
shows that he performed his contract, except that, through 
inadvertence, he omitted to do some unsubstantial things, 
he is not entitled to recover anything until he shows that 
the things omitted, if worthy of any attention whatever, can 
be supplied for a comparatively small sum, in which event 
he can recover the contract price after deducting that sum. 


PLACE OF PERFORMANCE 


40. When the parties to acontract have agreed upon the 
time and place of performance, the performance must be at 
that particular time and place to constitute a discharge of 
the contract.**> Where no place is designated for the per- 
formance of the contract, the rules governing the place 
where performance must be made vary to some extent with 
the subject-matter of the agreement, and in fact must 
frequently be inferred from the terms of the contract, or the 


100171 Mass. 492 (1898); 173 Mass. 1 103781 Pa. 530 (1897). 
(1899). 104163 N. Y. 220 (1900), at p. 226. 
101112 Mass. 296 (1873). 105 32 Me. 31 (1850); 101 Ill. 138 (1881). 
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circumstances of the particular transaction in question.*** In 
the case of sales of chattels, if no place of delivery be 
specified in the contract, the articles sold must, in general, 
be delivered at the place where they are at the time of the 
sale,’*’’ unless some other place be required by the nature of 
the article, or by the usage of the trade, or the previous 
course of dealing between the parties, or be inferred from 
the circumstances of the case.*** In the absence of a con- 
trary agreement, the vendor is not bound to send or 
carry the goods to the vendee; he does all that he is bound 
to do by leaving or placing the goods at the buyer’s dis- 
posal.**? While this rule is supported by the weight of 
authority the decisions are not altogether harmonious. 
Thus, in a Pennsylvania case, it has been said that where 
the place is not fixed, but the time on or before which the 
delivery is to take place is stipulated, the party to deliver 
must be the first actor, and, if the articles be portable, 
tender them at the vendee’s residence; or, if cumbersome, 
request the vendee to fix a place of delivery.*” 

In an ordinary contract for the sale and delivery of goods 
“free on board,” the principle is said to be well established 
that the seller is under no obligation to act until the buyer 
names the ship to which the delivery isto be made; for, until 
he has that information, the seller cannot put the goods on 
board.*** But, where either the time or place of delivery is, 
by the nature of the contract, or by its express provisions, 
at the seller’s option, a different rule prevails; in such case 
the seller becomes the first actor, and it is his duty to give 
notice of the time or place or both, as the case may be, at 
which it is proposed to deliver the goods before any obliga- 
tion rests on the buyer to name the ship upon which they 
are to be delivered; for, until the seller declares his election 


10689 Pa. 136 (1879); L. R. 8 Q. B. Div. 11°93 W. & S.-(Pa.) 295 (1842); 24 Pa. 76 
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as to time and place, the buyer cannot know when or where 
to have the vessel ready.**” 

Where goods are not delivered directly to the purchaser, 
but are to be sent as directed by him, or transported accord- 
ing to the usual mode in such business, a delivery to the 
carrier is deemed a delivery to the buyer.’** But this is not 
the case where goods are sent “‘C. O. D.’”; that is, to be 
delivered by the carrier only on payment of the price by the 
purchaser.*** Where the contract is to pay money and no place 
of payment is agreed upon, it is the debtor’s duty to seek 
his creditor and personally tender him the money. But the 
debtor is not obliged to go out of the state for this purpose.*"* 


TIME OF PERFORMANCE 

41. Where the time is fixed for the performance of a 
contract, the full limit of time specified for performance is 
allowed to the promisor to discharge his obligation.** When 
a party has by contract anything to do anywhere on a 
certain day, he has the whole of the day for performance 
and may perform it at. any convenient time before midnight, 
such time varying according to the nature of the act to be 
done. Thus, the tender of a sum of money must be made 
a sufficient time before midnight to permit the other party 
to receive and count it. But, where the performance is to 
be made at a particular time and place, and where the law 
implies a duty on the part of the promisee to attend for the 
purpose of completing the transaction, then the attendance 
for performance is to be by daylight and a convenient time 
before sunset."*” In other words, if money is to be paid, or 
any other act is to be performed, on a certain day and at a 
certain place, the legal time of performance is the last con- 
venient hour of the day for transacting the business,*** and 
when daylight is required for the proper examination of the 
goods tendered, time should be given for such examination 


11241 Towa 104 (1875). 11560 N. Y. 233 (1875). 
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119 


before sunset and by daylight. But the parties may meet 
and perform at the agreed place during any part of the day, 
though not the last convenient hour. 

In contracts of merchants for the sale and delivery, or for 
the manufacture and sale, of marketable commodities within 
a certain time, it has been held, that performance within the 
time is a condition precedent to the enforcement of the con- 
tract,’ upon the failure or non-performance of which the 
party aggrieved may repudiate the whole contract.’" But 
in contracts for work or skill and the materials upon which 
it is to be bestowed, a statement fixing the time of perform- 
ance of the contract is not ordinarily of its essence, and a 
failure to perform within the time stipulated, followed by 
substantial performance after a short delay, will not justify 
the aggrieved party in repudiating the entire contract, but 
will simply give him his action of damages for the breach 
of the stipulation.*** While parties, by their express agree- 
ment, may make time the essence of their contract,’”* the 
general rule of equity is that time is not ordinarily of the 
essence unless it clearly appear that such was the intention 
of the parties.’** 

Where the parties have not fixed the time within which the 
contract must be performed, the contract is, in effect, an 
engagement to perform within a reasonable time;** what will 
constitute a reasonable time usually depends on the circum- 
stances of the particular case, such, at least, as the parties 
may be supposed to have contemplated in making the con- 
tract.’ The words forthwith and immediately in contracts, 
are construed as stronger than the expression w7thin reason- 
able time and imply prompt, vigorous action without any 
delay, and whether there have been such action is a question 


of fact.’”” Acontract by a manufacturer to furnish a specified 
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article ‘‘as soon as possible’ means within reasonable time, 
regard being had to the manufacturer’s ability to produce 
them, and the orders he may already have in hand,’ assu- 
ming that the promisor had at the time all necessary appli- 
ances to enable him to proceed without delay.’” 


42. The word month, although at common law meaning 
a lunar month, is in mercantile contracts understood to mean ” 
a calendar month;*” as a general rule, days are to be counted 
as consecutive days and include intervening Sundays, unless 
the contrary be expressed or a usage to that effect be shown;’™ 
but, this is not uniformly the rule applied where the time is 
less than a week.** The general rule is, also, that when an 
act is to be performed within a certain number of days and 
the last. day falls on Sunday, the person charged with the 
performance of the act has the following day to comply with 
his obligation.*** But this rule, according to some author- 
ities, is not to be applied to acts which by statute are 
required to be done within a time therein limited.*** How- 
ever, these questions depend almost entirely on local statutes 
and their interpretation. 


PAYMENT 


43. By payment is meant the discharge of a contract 
to pay money by giving to the party entitled to receive it 
the amount agreed to be paid by one of the parties who 
entered into the agreement.*** In its broadest sense, pay- 
ment is the actual accomplishment of the thing that the 
party obliges himself to do,*** whatever that may be, although, 
in our acceptation, it is ordinarily confined to money engage- 
ments. In its legal import, payment is a dual act in which 
the debtor delivers, and the creditor accepts, the money or 
other property offered in satisfaction of the obligation. 
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Payment may be either in money or in money’s worth. 
But to amount to a payment the thing must be done; the 
money must be paid, or the article taken as money must be 
actually received by the creditor, under an express agree- 
ment that it shall operate as payment.” 


44. Asa rule, the giving of a note or other negotiable 
instrument by a debtor, instead of money, will not amount 
to payment. By the general commercial law, both in England 
and the United States, a promissory note does not discharge 
the debt for which it is given, unless such be the express 
agreement of the parties; it only operates to extend until its 
maturity the period for the payment of the debt.’* The 
creditor may return the note when dishonored and proceed 
upon the original debt. The acceptance of the note is con- 
sidered as accompanied with the condition of its payment. 
Thus, it was said in a very early English case that “‘a bill 
shall never go in discharge of a precedent debt except it be 
part of the contract that it should be so.’’*** Such has been 
the rule in England ever since, and the same rule prevails, 
with few exceptions, in the United States.**° The doctrine 
proceeds upon the obvious ground that nothing can be justly 
considered as payment in fact but that which is in truth such, 
unless something else be expressly agreed to be received in 
its place.*** That a mere promise to pay cannot of itself be 
regarded as an effectual payment is manifest. 

The rule that prevails in some of the United States is an 
exception to the general law, it being laid down in these 
states that when a debtor gives his negotiable note to his 
creditor for a debt due on simple contract, the legal pre- 
sumption is that the note is received in payment. But this 
presumption may be rebutted by evidence that such was not 
the intention of the parties.**” 

The receipt, therefore, by a creditor from his debtor of the 


13744 N.C. 336 (1853). 14179 Md. 318 (1894), and note on case in 
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debtor’s own note, check, or the note or check of a third 
person for an antecedent indebtedness, even when the check 
is certified, will not, as a rule, be deemed an absolute pay- 
ment in the absence of a special agreement to that effect, 
but will be deemed merely as collateral security or a 
conditional payment.”* But the original debt will be 
extinguished when the paper received has been both trans- 
ferred and accepted as payment, and the debt has been 
discharged by force of the acts and concurring intention of 
both parties.*** 

There is a distinction recognized between those cases 
where a note is given for an antecedent debt and those where 
it is given for a contemporaneous debt. In the latter case, 
it is claimed that when a note is given at the actual time 
of purchase, it is substantially a barter of the note for the 
goods and a fair inference that the note is taken in payment. 
Upon this point, however, the views of text-writers and judges 
are inharmonious.*”* 


45. Where there are several distinct debts from one 
debtor to one creditor, and a payment is made on account, 
the question may arise as to how the sum shall be applied. 
Upon this point, the law is concisely stated as follows: 
“The general rule in regard to the appropriation of pay- 
ments on account, is that the party who pays money has a 
right to apply the payment as he sees fit; if there be several 
debts due from him, he can designate that one to which it 
shall be applied. If the party making the payment do not, 
at the same time, make any specific appropriation thereof, 
then the party to whom the payment is made may apply it to 
legal claims as he pleases. If neither party make any 
specific application of the payments to the discharge of any 
particular debt, the presumption is that the first items of a 
running account, or that the debts which are first in point of 
148 131 Pa. 233 (1880); 98 Pa. 13 (1881);123 145Story Prom. N., Sec. 104; 2 Pars. 
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time, are discharged. In all cases, if the parties themselves 
have omitted to make any specific appropriation of payments, 
the law will appropriate them according to the justice and 
equity of the case for the benefit of both parties.’’*** 


TENDER OF PERFORMANCE 

46. <A contract will sometimes be discharged by tender 
of performance. Tender is a formal and unconditional 
offer by one of the parties to a contract to fulfil his obli- 
gation. 

The effect of tender in discharging the promisor from 
future liability depends upon the nature of the contract. If 
there be an obligation on the part of the promisor to deliver 
specific articles in payment of a debt, then, if the articles be 
duly tendered for acceptance in strict accordance with the 
terms of the agreement at the proper time and place, and 
acceptance be refused, this is a discharge of the contract.**’ 
The right of property in the articles, it is generally held, passes 
to the creditor, and, if the debtor elect to retain possession 
of them, he does so in the character of bailee to the creditor 
and at his risk and expense.** If the obligation on the part 
of the promisor be to pay a sum of money, then, while a proper 
tender of the sum to the creditor will suspend interest and pre- 
clude a claim for damages and costs for non-payment, it is, 
nevertheless, not a discharge of the obligation, nor of the 
creditor’s right to sue thereon.**® 

A tender, to be good, must be absolute and unfettered by 
conditions.**° Any demand for a receipt, discharge, or assign- 
ment of the debt renders the tender invalid. The tender 
must be of the entire amount of the debt; no valid tender can 
be made of a part only of the sum due.**? In order to con- 
stitute a legal tender, he who makes it must actually produce 
and offer the correct amount to the creditor, or his duly 
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authorized agent, in lawful money of the country, or in coin, 
if so expressed in the contract.*** But it has been said that 
it is not necessary that the money should actually be pro- 
duced, as well as offered, in all cases. If, when the offer is 
made, the creditor refuse absolutely to receive the money, 
the objection that the money was not actually produced is 
waived.'** So, too, if the tender be made in funds that are 
not legal currency and no objection be made on that account, 
the objection is presumed to have been waived. If the 
creditor designedly absent himself from his home for the 
purpose of preventing the tender, or if he were absent with 
no intention to evade the tender, but, in consequence of his 
absence, the debtor, by the use of due diligence, was unable 
to find him or any one authorized to act on his behalf, the 
failure of the debtor, through no fault on his part to make 
the offer, will not defeat the tender.'** The maxim that the 
law does not compel one to do vain or useless things applies 
to the circumstances of an attempted payment. It has been 
said that the tender of a sum greater than that actually 
due is not good unless it appear that the sum offered 
could be changed by the creditor..** A tender before the 
maturity of debt that bears interest is defective,**’ but 
it has been questioned whether the offer of payment before 
maturity of a debt that did not bear interest would not 
be good.' 

To stop interest and costs, a tender of payment must be 
kept good.'** There must be shown a continued readiness 
to perform the contract. If the tender be refused, the debtor 
must retain the money and keep himself in readiness to 
fulfil his tender if the other party change his mind. When 
an action has already been commenced and is pending, if 
the defendant be disposed to admit the demand, he must 
not only offer to pay the amount adnutted, but must go 
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further and pay the sum into court.** In this way only can 
an offer to pay, pending a suit, be made complete. 


47. In contracts where the parties are required to do 
concurrent acts, those upon the one side being the con- 
sideration for those on the other, it is not permitted to 
charge the mere neglect of the other party as a refusal to per- 
form, or as a breach of the agreement.*** Neither party can 
charge the other with breach of the terms nor put him in 
default without a tender of performance on his own part, 
or at least proof of readiness and willingness on his part 
to perform, and that actual performance has been prevented 
or expressly waived by the other party to whom perform- 
ance was due.*** An express refusal of the party to perform 
his part of the contract relieves the other party from the 
necessity of making any further offer or tender,’** since 
“the law does not compel a man to do a vain and fruitless 
act,’’ and to tender performance under such circumstances 
would be an unnecessary ceremony.” 


48. Where a contract expressly stipulates that it is to be 
performed by one of the parties on notice, then notice is 
indispensable;*** but, generally, a party is not entitled to 
notice unless he stipulate for it. The general rule is that 
where a party stipulates to do a certain thing in a certain 
specific event which may become known to him, or with 
which he can make himself acquainted, he is not entitled to 
any notice, unless he stipulate for it; but where it is to do 
a thing which lies within the peculiar knowledge of the 
opposite party, then notice should be given him.’ 

The rule as to demand of performance rests upon the same 
principle. It may be requisite from the nature of the con- 
tract, or the express stipulations of the parties; but, when 
not requisite as part of the agreement, each party must 
perform his obligation without waiting to be called upon.**’ 
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IMPOSSIBILITY OF PERFORMANCE 


49. If one of the parties to a contract undertake to do 
something that it is impossible to perform, what will be the 
effect upon his liability? Cases where a contract is in fact 
or in law impossible of performance at the time of entering 
into the contract have been discussed.*** When the perform- 
ance of the promise becomes impossible subsequently to the ° 
making of the contract, the question of the liability of the 
promisor will depend on the nature of his undertaking. 

If a person promise absolutely, without exception or 
qualification, that a certain thing shall be done by a given 
time, or that a certain event shall take place, and the under- 
taking is neither impossible nor unlawful at the time of the 
promise, then he is bound by his promise absolutely, unless 
the performance before that time become unlawful;'** for, 
against such contingencies, the party might have provided 
in his contract by the exercise of ordinary prudence.’ It is 
a well-settled rule of law that, where a party by his own 
contract absolutely engages to do an act, it is his own fault 
and folly that he did not thereby provide against contingen- 
cies and exempt himself from responsibility in certain events. 
In such cases, performance is not excused by inevitable acci- 
dent or other contingency, although not foreseen or under 
the control of the party. Where the contract is absolute, 
the vis major (inevitable accident) is not an excuse for non- 
performance. ‘7! 

But this rule is only applicable when the contract imposes 
a positive and absolute obligation and is not subject to any 
condition express or implied. Where the event which pre- 
vents performance is of such a character that it cannot be 
reasonably supposed to have been in the contemplation of 
the parties, they will not be held bound by general words 
which, though large enough to include, were not used with 
reference to the possibility of the particular contingency 
which afterwards happens. Thus, where the performance 
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depends on the continued existence of a given person or thing, 
and such continued existence was assumed as the basis of 
the agreement, the death of the person or the destruction 
of the thing puts an end to the obligation.” Executory 
contracts for personal services requiring skill, or for the sale 
of specific chattels, come within this principle; the contract 
is construed as subject to the implied condition that the 
person or thing shall be in existence when the time of the 
performance arrives. So, if, after the contract is made, a 
law be enacted which makes subsequent performance impos- 
sible, the party is held to be excused.” So, also, if the 
impossibility arise from the acts or conduct of the promisee, 
the obligation is discharged on the principle that he who 
prevents a thing from being done may not avail himself of 
the non-performance which he has himself occasioned.*”* 


50. In one of the leading English cases on the subject 
of impossible contracts,’ the plaintiff contracted with defend- 
ant’s wife (he acting as her agent) that she should play the 
piano at a concert to be given by the plaintiff. She was, on 
the day in question, too ill to perform. The court held that 
in such a case performance was excused. ‘All contracts,” 
said the court, quoting from an earlier decision,‘ “‘for per- 
sonal services, which can be performed only during the life- 
time of the party contracting, are subject to the implied 
condition that he shall be alive to perform them; and should 
he die, his executor is not liable to an action for breach of 
contract occasioned by his death. So, a contract by an 
author to write a book, or by a painter to paint a picture, 
within a reasonable time, would be deemed subject to the 
condition that, if the author became insane, or the painter 
paralytic, and so incapable of performing the contract by the 
act of God, he would not be liable personally in damages 
any more than his executors would be if he had been pre- 
vented by death.” 
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51. The well-settled rule is that where the law creates 
a duty or charge, and the party is disabled from performing 
it without any default in himself, and has no remedy over, 
then the law will excuse him.’’”’ For example, the duty of a 
common carrier is to transport and deliver safely. He is 
made by law an insurer against all failure to perform this 
duty, except such failure as may be caused by the public 
enemy or by the act of God.*” The phrase act of God does 
not lend itself readily to judicial definition, but is generally 
applied to inevitable accidents resulting from physical causes, 
“such as tempests, floods, earthquakes, and other violent con- 
vulsions of nature which could not have been guarded 
against by the ordinary exercise of human skill, prudence, 
and diligence.*” 

A similar rule prevails when performance is prevented by 
mob violence on the part of striktng workmen, which the 
carrier could not by reasonable efforts overcome;*® although 
the mere fact alone that a strike exists is not sufficient to 
excuse performance of a contract.*** Where, however, a 
contract contains a clause exempting the promisor from 
liability in case of a strike on the part of his employes, the 
ordinary implication is that the promisor is required to carry 
on his business in the ordinary and usual method, and is not 
required to resort to extraordinary means to prevent strikes. 
And, if a strike result from a reduction in wages, made in 
good faith under proper and reasonable circumstances, he 
will not be liable for non-performance caused thereby.’ 

The rule that if a thing to be done become physically 
impossible by the act of God performance is excused does 
not prevail where the essential purpose of the contract may 
be accomplished. If the intention of the parties can be 
substantially, although not literally, executed, performance 
is not excused.** 
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BY BREACH 


52. A breach, or default, in the performance of a 
contract gives to the injured party a right of action for 
damages or pecuniary compensation for his loss; besides, 
the breach will, under some circumstances, discharge the 
injured party from his obligation to perform. A breach of 
contract does not necessarily discharge the contract. The 
contract may, for example, be only partially broken, or the 
injured party may elect not to regard it as a breach, but may 
go on with the contract reserving his right to sue for 
damages for the injury he has sustained. To determine 
whether or not a contract is discharged and ended by a 
breach is frequently a difficult question. But there is no 
doubt that a breach does give a right of action for damages.*™* 

A breach of contract takes place (1) where a party 
renounces his liability and refuses to perform; (2) where he 
renders performance impossible; (3) where he fails to 
perform. 


BREACH BY RENUNCIATION OF PERFORMANCE 


53. If before the time fixed for performance one party 
give notice to the other of his intention not to perform the 
contract, the injured party may, if he choose, treat the con- 
tract as discharged and sue immediately for damages; or he 
may disregard the renunciation, await the time of perform- 
ance, and then hold the other party responsible for the con- 
sequences of non-performance; but in that case he keeps the 
contract alive for the benefit of the other party as well as 
his own; he remains subject to all his own obligations and 
liabilities, and enables the other party not only to complete 
the contract, if so advised, notwithstanding his previous 
repudiation of it, but also to take advantage of any super- 
vening circumstance which would justify him in declining to 
complete it.*** 

This is the English rule, and in the leading case the 
doctrine is stated as follows: “A renunciation of a contract, 
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or in other words, a total refusal to perform it by one party 
before the time for performance arrives, does not, by itself, 
amount to a breach of contract, but may be so acted upon 
and adopted by the other party as a rescission of the contract 
as to give an immediate right of action. When one party 
assumes to renounce the contract, that is, by anticipation 
refuses to perform it, he thereby, so far as he is concerned, 
declares his intention then and there to rescind the contract. 
Such a renunciation does not, of course, amount to a rescis- 
sion of the contract, because one party to a contract cannot 
by himself rescind it, but by wrongfully making such a 
renunciation of the contract he entitles the other party, if he 
pleases, to agree to the contract being put an end to, subject 
to the retention by him of his right to bring an action in 
respect to such wrongful rescission. The other party may 
adopt such renunciation of the contract by so acting upon it 
as in effect to declare that he too treats the contract as at an 
end, except for the purpose of bringing an action upon it for 
the damages sustained by him in consequence of such renun- 
ciation. He cannot, however, himself proceed with the con- 
tract on the footing that it still exists for other purposes, and 
also treat such renunciation as an immediate breach. If he 
adopts the renunciation, the contract is at an end, except for 
the purposes of the action for such wrongful renunciation; if 
he does not wish to do so, he must wait for the arrival of the 
time when, in the ordinary course, a cause of action on the 
contract would arise.’’*** 


54. In the United States, the great weight of authority 
in the state courts is to the same effect as the English 
decisions.**” In the supreme court of the United States, the 
question was, until quite recently, regarded as an open 
one.**® But in a recent decision, which carefully reviews all 
the cases, both in England and the United States, relating 
to anticipatory breaches of an executory contract, it is held 
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that the rule laid down in the leading English case is a 
reasonable and proper rule and is formally adopted. “‘The 
parties to a contract which is wholly executory,” said the 
court, “have a right to the maintenance of the contractual 
relations up to the time for performance as well as to a per- 
formance of the contract when due. If it appear that the 
party who makes an absolute refusal intends thereby to put 
an end to the contract so far as performance is concerned, 
and that the other party must accept that position, why 
should there not be speedy action and settlement in regard 
to the rights of the parties?’’** 

On the other hand, the courts in some states have ruled 
that, while a renunciation before the time of performance 
may give cause to the injured party for treating the contract 
as rescinded, it nevertheless does not confer a present right 
of action. In order to charge one in damages for breach of 
an executory personal contract, the other party must show a 
refusal or neglect to perform at a time when, and under 
conditions such that, he is, or might be, entitled to require 
performance.**° 

When, during the course of performance, one of the parties 
repudiates the further performance of his contract, the 
injured party is discharged from further performance on his 
part and may bring his action at once, even though some- 
thing still remains to be done on his part, without going to 
the trouble of tendering what has already in effect been 
refused.*”* 


BREACH BY MAKING PERFORMANCE IMPOSSIBLE 


55. When, either before the time of performance or 
during performance, one of the parties so acts as to render 
performance of the contract impossible, either by disabling 
himself or by wrongfully preventing the other party from 
carrying out the agreement, the effect is the same as in the 
case of renunciation. The injured party is discharged from 
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further liability to perform and may at once bring an action 
for the recovery of the damage which he has sustained.” 

Upon this principle, a promise of marriage is held broken 
immediately upon the marriage of one of the parties to a 
third person, and a previous request to perform by the 
injured party need not be proved. In a case of this kind, 
the court said: “‘We must look at this case with a view to 
the feelings and intentions of the parties at the time of 
entering into such a contract, and the intention clearly is to 
marry in the state in which the parties respectively are at 
the time. If either party puts himself out of that state, he 
must be taken to dispense with the contract so far that the 
other may have an action against him without a request 
to marry.’’*” 


BY FAILURE OF PERFORMANCE 


56. There are two questions to be considered in con- 
nection with failure in performance. The first is, what 
will be regarded as a failure of the promisor to perform? 
The second is, when will such failure discharge the promisee 
from his obligation? 


VITAL AND SUBSIDIARY PROMISES 


57. The answer to the first question is somewhat in the 
nature of a repetition of what has previously been said in 
discussing performance in general. Failure of performance 
in order to amount to a discharge must be a substantial 
breach of a vital part of the contract. The determination 
of what are the essential and vital covenants in a contract 
will depend on the true construction of the contract taken as 
a whole. In this connection, it has been said, “‘parties may 
think some matter, apparently of little importance, essential; 
and if they sufficiently express an intention to make the 
literal fulfilment of such a thing a condition precedent, it 
may be one; or they may think that the performance of some 
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matter, apparently of essential importance and prima facie a 
condition precedent, is not really vital, and may be compen- 
sated for in damages, and if they sufficiently expressed such 
an intention, it will not be a condition precedent.’’*** The 
breach of a merely subsidiary promise, which the parties 
have not regarded as vital to the contract, will not operate 
as a discharge; and to determine whether the stipulation in 
question be vital or subsidiary, the whole contract must be 
looked at to see whether a failure to perform it go to the 
essence of the contract, or whether it merely partially affect 
it and may be compensated in damages.*** 

When the contract is substantially performed, a merely 
technical inadvertent or unimportant breach will not operate 
as a discharge.*** For example, where a contract for the 
feeding of cattle provided that, if it were necessary to save 
hay, feeding racks were to be constructed, and it appeared 
that the owner of the cattle suffered no loss or damage by 
reason of the failure to furnish feeding racks, a breach of the 
contract in that respect was regarded by the court as harm- 
less, and not as affording grounds for repudiating the 
Comtnactwe 

A strict and literal compliance with the terms of the con- 
tract may be waived by the promisee, and this waiver may 
be either an express modification of the terms of the agree- 
ment,’’* or implied from conduct clearly inconsistent with an 
intention to exact literal performance. Forfeitures are not 
favored, and acquiescence in acts inconsistent with a clause 
of forfeiture will take,away the right to claim one.*** There- 
fore, where the parties to a contract mutually relax its 
terms and fairly adopt a loose mode of executing it, without 
wilful departure therefrom, they forfeit the right to demand 
absolute compliance with the strict letter of the agree- 
ment,’’® although they are still entitled to compensation 
for proved defects.’” 
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But the intention to waive a right must be established by 
language or conduct, and not by mere conjecture or specu- 
lation;*** nor will it be implied from mere silence on the part 
of the promisee. So, also, a waiver, to be available, must be 
clearly and explicitly shown to have been made by the party 
with a full knowledge of all the facts.** A waiver of a 
condition in a contract never occurs unless intended by the 
party, or where the act relied upon should, in equity, estop 
the party from denying it.” Whether the circumstances of 
the transaction prove a mutual waiver must be left to the 
jury for determination as a question of fact.’ 


INDEPENDENT AND DEPENDENT PROMISES 


58. A total or partial failure of performance does not in 
all cases relieve the other party from his obligations under 
the contract, and to determine in just what cases it will have 
this effect is frequently a most difficult question. The first 
thing to be determined in every case is whether the covenants 
of the parties be dependent or independent.*” 

If the promises be mutually independent, then a breach, 
that is, a failure to perform some or all of them, on one side 
will not relieve the other party from his obligation of per- 
formance on the other. In other words, such a breach will 
not discharge a contract. If, on the other hand, the promises 
be mutually dependent, a breach on one side will excuse 
performance on the other; or, in other words, will discharge 
the contract.**” Covenants are to be construed to be either 
dependent or independent of each other according to the 
intention and meaning of the parties and the good sense of 
the case, and technical words should give way to such 
intention.*”* 

Where the covenants between the parties are mutual and 
concurrent, and both parties are to perform at the same 
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time, the covenants operate as dependent obligations, and 
neither.can maintain an action until he has performed or 
tendered a performance of his part of the agreement;*”” but 
when it appears from the terms of the agreement or the 
nature of the case that the things to be done were not 
intended to be concurrent acts, but the performance of one 
party was to precede that of the other, then he who must do 
the first act may be sued although nothing has been done by 
the other party.’” 

In the case of independent promises, the covenants may 
be mutually and absolutely independent, so that a breach by 
one party will not discharge the other from his obligation to 
perform, his only remedy being an action for such loss as 
he sustains;** or the agreement may be that the perform- 
ance by one shall be a condition precedent to performance 
by the other, in which case that which is to be performed 
first must be done or tendered before that party can sustain 
an action at law for non-performance by the other party.*” 


59. The tendency of modern decisions is to con- 
strue covenants, if possible, as dependent. Upon this ques- 
tion the supreme court of the United States has said: 
“Although many nice distinctions are to be found in the 
books upon the question, whether the covenants or prom- 
ises of the respective parties to the contract are to be 
considered independent or dependent; yet it is evident,:the 
inclination of the courts has strongly favored the latter 
construction as being obviously more just. The seller 
ought not to be compelled to part with his property with- 
out receiving the consideration; nor the purchaser to part 
with his money without an equivalent in return.”’’** But 
whether the stipulations in a contract be dependent, so that 
neither party can call upon the other to perform unless 
he be ready and willing to perform himself, or whether they 
be independent, so that the remedy for non-performance 
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is by action only, depends on the sense of the contract 
as a whole and the intention of the parties as thus ascer- 
tained.** In contracts for the sale of chattels, the presump- 
tion of law is, in the absence of an express agreement, that 
the delivery of the goods and the payment of the price are 
concurrent and dependent conditions.”*® 

Where there has been a partial breach, the effect upon the 
rights of the injured party will depend upon whether the 
contract be entire or severable. A contract is entire when 
by its terms, nature, and purpose the promise of one party 
is conditioned and dependent on the performance by the 
other party of the whole of his promise in all its material 
provisions, and a breach by one party discharges the other 
from his obligation absolutely.*** On the other hand, a 
severable contract is one in its nature and purposes sus- 
ceptible of division and apportionment, having two or more 
parts in respect to matters and things contemplated and 
embraced by it not necessarily dependent on each other; a 
breach of it by one party in one respect will not operate 
as a discharge of the injured party from his duty to perform, 
unless the breach go to the foundation of the whole obliga- 
tion and be equivalent to a repudiation of the contract.’ 


60. Lord Mansfield stated the doctrine in these words: 
“Where mutual covenants go to the whole of the considera- 
tion on both sides, they are mutual conditions, the one 
precedent to the other. But where they go only to a part, 
where a breach may be paid for in damages, the defendant 
has a remedy on his covenant and shall not plead it as a 
condition precedent.’’*** 

The breach of a covenant of the first class mentioned 
by Lord Mansfield, a dependent covenant which goes to the 
whole consideration of the contract, gives to the injured 
party the right to treat the entire contract as broken and 


2145 S. Dak. 352 (1894); 168 Mass. 354 217110 N. C. 251 (1892); L. R. 9 App. Cas. 
(1897). (Eng.) 434 (1884). 

215167 N. Y. 107 (1901). 2181 H. Bla. (Eng.) 273 (1789). 

216See subtitles Subject-Matter, Entire and Several Contracts, supra: 113 Mass. 359 

(1873); 18 Wend. (N. Y.) 187 (1837); L. R. (1898) 1 Q. B. Div. (Eng.) 673. 
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to recover damages for a total breach.”° But a breach of 
a covenant of the second class, an independent covenant 
which does not go to the whole consideration and is subor- 
dinate and incidental to its main purpose, does not constitute 
a breach of the entire contract, and does not authorize the 
injured party to rescind the agreement, but he is still bound 
to perform his part, and his only remedy is a recovery of 
damages for the breach.’” 


ILLUSTRATIONS.—A case of the first class is the following: The 
plaintiff, a tailor, agreed to make the defendant a suit of clothes. 
Upon delivery, the defendant rejected the trousers as not properly 
made and refused to pay for the suit, although no objection was 
found to the coat and vest. Ina suit to recover the contract price, it 
was held that the contract was entire and the defendant’s promise to 
pay was conditional upon full and complete performance by the plain- 
tiff of his agreement.”** 

A case of the second class is this: A railroad company leased to . 
another ground for the erection of a hotel building at a station, and 
covenanted to stop its passenger trains passing at seasonable hours for 
meals a sufficient length of time to enable the passengers. to take 
meals. After a time the railroad ceased to stop the only passenger 
train passing at a seasonable hour for meals. It was held that the 
agreement to stop the train was an incidental promise and did not go 
to the whole consideration so as to entitle the lessee on its breach to 
recover as for a total breach.*” 


61. Aclass of cases which has given rise to much dis- 
cussion is that where there is an agreement to deliver goods 
in instalments, the question being whether a failure to.deliver 
one instalment, or non-payment of one instalment, operate 


as an entire discharge of the other party. 

ILLUSTRATION. — Six hundred and sixty-seven tons of iron was to be 
shipped in four,monthly instalments, and a failure to deliver more 
than 21 tons in the first month was held to discharge the purchaser. 
““At the outset,’’ said the court, ‘‘the plaintiffs failed to tender the 
quantity according to the contract; they tendered a much less quantity. 
The defendants had a right to say that this was no performance of 
the contract, and they were no more bound to accept the short 
quantity than if a single delivery had been contracted for,.’’??* 


219108 Fed. Rep. 171 (1901); 143 Mass. 1 22283 Fed. Rep. 676 (1897). 
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On the other hand, where, under a contract, from 6,000 to 8,000 tons 
of coal was agreed to be delivered into the buyer’s wagons in twelve 
monthly instalments, and during the first month the buyer sent wagons 
for only 158 tons, it was held that the breach by the plaintiffs in taking 
less than the stipulated quantity during the first month did not entitle 
the seller to rescind.”** 


It is, therefore, a question in each case depending on the 
terms of the contract and the particular facts, whether the ” 
breach be a repudiation of the whole contract, or whether it 
be a severable breach giving rise to aclaim for compensation, 
but not a right to treat the whole contract as repudiated. 


REMEDIES UPON BREACH 


62. Where a contract is discharged by breach, a right of 
action, as already stated, remains in favor of the injured 
party. He has also the option to assume certain positions 
in regard to his rights and obligations under the broken 
agreement, the character of which can only be stated in 
brief, as a full discussion of these questions would carry us 
beyond the domain of our subject into remedial law. 

Where one repudiates the contract and refuses longer to be 
bound by it, the injured party has an election to pursue either 
of three remedies: (1) He may treat the contract as 
rescinded, and recover for as much as he has performed; 
(2) he may keep the contract alive for the benefit of both 
parties, being at all times ready and able to perform, and, at 
the end of the time specified in the contract for performance, 
sue and recover under the contract; or (3) he may treat the 
repudiation as putting an end to the contract for all purposes 
of performance, and sue for damages sustained, based upon 
the profits he would have realized if he had not been pre- 
vented from performing. In the latter case, the contract 
would be continued in force for that purpose. Where, how- 
ever, the injured party elects to keep the contract in force 
for the purpose of recovering future profits, treating the con- 
tract as repudiated by the other party, in order to recover, 


2247, R.8Q. B. (Eng.) 14 (1872); L. R. 9 App. Cas. (Eng.) 734 (1884). 
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the party suing must allege and prove performance on his 
part, or a legal excuse for non-performance.*** 

If while a contract be still executory, one party stops per- 
formance on the other side by an explicit direction to that 
effect, he thereby subjects himself to such damages as will 
compensate the other party for being stopped in the per- 
formance of his part of the contract. But the party thus for- 
bidden cannot afterwards go on and thereby increase the 
damages and then recover such damages from the other 
DALLY. nce 


DAMAGES 


63. The subject of damages which a party injured by a 
breach of contract is entitled to recover does not come 
properly within the limits of this title, except to mention 
briefly the more general rules. The fundamental principle 
of all damages is that the injured party is entitled to compen- 
sation for the loss sustained.’”” The maxim of the law is: 
Where there is a right, there is a remedy. Every injury 
imports damage although it may be only nominal damage. 
The rule, as stated in an English case, is that where a party 
sustains a loss by reason of a breach of contract, he is, so 
far as money can do it, to be placed in the same situation, 
with respect to damages, as if the contract had been 
performed.*” 

But this rule must be taken subject to considerable limita- 
tions.?? Thus, in a later English case, it was said: ‘““Where 
two parties have made a contract which one of them has 
broken, the damages which the other party ought to receive, 
in respect of such breach of contract, should be such as may 
fairly and reasonably be considered either arising naturally, 
that is, according to the usual course of things, from such 
breach of contract itself, or such as may reasonably be 
supposed to have been in contemplation of both parties, 


225152 Ill. 80 (1894); L. R. 7 Ex. (Eng.) 22629N. Dak. 300 (1891); 51 Minn. 499 
111 (1872); 108 Ill. 170 (1883); Ans. (1892); 115 Mass. 159 (1874). 
Cont. (8th Ed.), p. 352; see subtztles 227106 Mich. 542 (1895). 
Implied Contracts, Work Done or 228] Exch. (Eng.) 850 (1848). 
Services Rendered, supra. 229 Ans. Cont. (8th Ed.), p. 376. 
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at the time they made the contract, as the probable result 
of the breach of it.’’’*° If the special circumstances under 
which the contract was actually made were communicated 
by the plaintiff to the defendants, and thus made known to 
both parties, the damages resulting from the breach of such 
a contract, which they would reasonably contemplate, would 
be the amount of injury which would ordinarily follow from , 
a breach of contract under these special circumstances so 
known and communicated. But, on the other hand, if these 
special circumstances were wholly unknown to the party 
breaking the contract, he at the most could only be sup- 
posed to have had in his contemplation the amount of injury 
which would arise generally, and in the great multitude of 
cases not affected by any special circumstances from such a 
breach of contract.’” 


64. Damages, therefore, must not be remote. The 
injured party can, in general, claim such damages only as 
are the natural and probable results of the breach, such as 
might reasonably be supposed to have been in the contem- 
plation of the parties at the time of making the contract.’ 
Where there is no evidence of any loss arising from the 
breach of contract, the damages awarded must be nominal 
damages merely.**” 

A further limitation to the general rule is that damages 
which are speculative, uncertain, or conjectural cannot be 
recovered. To thisclass belong profits that cannot be fairly 
established by proof, not because the loss of profits should 
not be compensated, but solely because of the inability to 
estimate or determine the amount.** 

The grounds upon which the general rule excluding profits, 
in estimating damages, rest, are: (1) that in the greater 
number of cases such expected profits are too dependent on 
numerous, uncertain, and changing contingencies to consti- 
tute a definite and trustworthy measure of actual damages; 


2309 Exch. (Eng.) 341 (1854). 233178 Pa. 377 (1896); L. R. (1897) 1 Q. 
2311, R.8C. P. (Eng.) 181 (1873); 48 Pa. B. Div. (Eng.) 692. 
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(2) because such loss of profits is ordinarily remote and not, 
as a matter of course, the direct and immediate result of 
the non-fulfilment of the contract; (3) and because most 
frequently the engagement to pay such loss of profits, in 
case of default in the performance, is not a part of the con- 
tract itself, nor can it be implied from its nature and terms. 
But it is equally well settled that the profits which would 
have been realized had the contract been performed, and 
which have been prevented by its breach, are included in the 
damages to be recovered in every case where such profits 
are not open to the objection of uncertainty or of remote- 
ness, or where, from the express or the implied terms of the 
contract itself, or the special circumstances under which it ° 
was made, it may be reasonably presumed that they were 
within the intent and mutual understanding of both parties 
at the time it was entered into.’ 


65. Damages may be either liguidated or unliquidated. 
By liquidated damages is ordinarily meant an amount fixed 
by the parties as compensation for a breach; by uzliguidated 
damages is meant compensation not fixed, but to be ascer- 
tained in an action at law, ordinarily by a jury.’ 

Parties entering into a contract frequently take into con- 
sideration the possibilities of a breach and provide what 
shall be the amount of compensation, in such case, payable 
to the injured party. And, if this be done and there be an 
agreement on default to pay a sum certain by way of liqui- 
dated damages, then that amount can be recovered.’ 


66. Upon this point, however, there is a distinction 
between /zguzdated damages and a penalty. By the latter is 
generally understood a sum of money to be paid in gross 
for the non-performance of an agreement which the debtor 
is required to pay over and above his original liability as a 
punishment.” In effect, the difference between the two is 


235139 U.S. 199 (1891), citing Sedg. Meas. 23716 M. & W. (Eng.) 346 (1847); L. R. 
DD. (th Ed.) Vol. 1) p."-1083 110 21 Ch. D. 243 (1882). 
U. S. 338 (1883); 9 Exch. (Eng.) 341 2386 Bing. (Eng.) 141 (1829); 7 Wheat. 
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this: The amount recoverable where a fenalty is imposed 
is not the penal sum named as such, but only the damages 
actually sustained; the amount recoverable where liquidated 
damages are assessed is the sum agreed upon by the 
parties.”*° 

The cases on the subject of penalties and liquidated 
damages are numerous and conflicting. The courts, in inter-, 
preting contracts with such clauses, will endeavor to arrive 
at the real intention of the parties, not being bound by the 
mere words used, but will look at the entire transaction and 
the peculiar circumstances of each case.**° In case of doubt, 
the courts are inclined to treat the sum named as a penalty 
because then the defendant is permitted to show the actual 
damage.*** 

In general, and subject to what has just been said, some 
of the rules for the construction of such clauses are as 
follows: (1) Where the contract is for a matter of uncertain 
value, or the subject-matter is of such a nature that it would 
be extremely difficult to fix the actual damages by evidence, 
the parties may agree upon the sum to be recovered upon a 
breach thereof as liquidated damages;™*? (2) where the 
contract is for a matter of certazm value, a stipulation that 
upon breach an amount shall be paid in excess of that value 
will be construed as a penalty, and the injured party will be 
limited in his recovery to his actual loss;*** (8) where a 
contract contains a number of stipulations, the damages for 
the non-performance of some of which are certain and of 
others uncertain, and a fixed sum is named as damages for 
a breach of any of them, such sum is held to be a penalty.*** 

Upon the whole, however, the decisions are so conflicting 
that each case must be determined upon its own facts. 


2397, R. (1895) 2 Q. B. Div. (Eng.) 289; 24285 Ala. 552 (1888); L. R. (1892) 10. B. 
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Upon this question it has been said: . ““We must look to the 
language of the contract, the intention of the parties as 
gathered from all its provisions, the subject of the contract 
and its surroundings, the ease or difficulty of measuring 
the breach in damages, and the sum stipulated, and from the 
whole gather the view which good conscience and equity 
ought to take of the case.’’*** 

Under certain circumstances the injured party may obtain 
in equity a decree for the specific performance of the 
contract, or an injunction to restrain its breach by the other 
party. 


24548 Pa. 450 (1865); 127 Pa. 289 (1889); 111 Iowa 693 (1900). 
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